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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ACTION. | 


§9. Fine.—Practice— Commencement of Suit.—Limitation 
Clause.—Jurisdiction.— Where summons is sued out in a suit at 
law and placed in the hands of the plaintiff's attorney, who re- 
tains the same until the return day, when he gives it back to the 
clerk with instructions to issue another, which is issued return- 
able to the next term of the court, and returned duly served, the 
suit commenced by the issuing of the first summons will not be 
thereby abated, but will stand continued by law until the next 
term. A policy of insurance provided that suit should be brought 
within one year after a loss, or the action barred. Within the 
year the plaintiff filed his precipe for a summons against the in- 
surance company, and it was issued by the clerk of the court and 
placed in the hands of the plaintiff's attorney, who retained the 
same until its return day, when he handed it back to the clerk, 
ordering a new writ, which was issued and served, returnable to 
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the next term thereafter. The last process was issued after the 
expiration of the year from the date of the loss. The defendant 
pleaded the limitation in the policy in bar of the action, and on 
the trial the court instructed the jury that the suit not having 
been brought within a year from the loss, the plaintiff could not 
recover, and a verdict was returned for the defendant. Held, that 
the court erred in the instruction, and that the suit was com- 
menced when the precipe was filed and the first summons was 
issued by the clerk. Jurisdiction of the person of the defend- 
ant is not essential to the commencement of a suit at law, but a 
suit is not commenced until the court has in some manner ac- 
quired jurisdiction, either of the person of the plaintiff, or of the 
subject-matter, or both. The court acquires jurisdiction of the 
plaintiff when he applies, in the form prescribed by law, for its 
assistance to compel the defendant to render him his rights. This 
is done where the plaintiff files his precipe for the process he de- 
sires, and the court also acquires jurisdiction over the subject- 
matter. The court then has power to carry on the case and see 
that the defendant is brought into court, and if the clerk refuses 
to issue the summons for that purpose the court may compel him 
todo so. Jurisdiction in a court is the power to hear and de- 
terinine a cause. It is coram judice whenever a case is presented 
which brings this power into action. The filing of a precipe for 
a summons in a suit at law brings this power into action, and it, 
or the law through the clerk, tuen acts by the issuing of the 
summons, and a suit is commenced as soon as there is action, or 
the law requires action. 

Bush vs. Hanson, 70 Ill., 480; United States vs. Anedando, 6 Pet., 709 ; 
Feazle vs. Simpson, 1 Scam., 30; Hains vs. Walford, 6 'T. R., 618 ; Alston 
vs. Vanderhill, 1 Crump. & M., 492; Beekman vs. Satterlee, 5 Cow., 525 ; 
Garduer vs. Webber, 17 Pick., 407 ; U. 8. Bank vs. Lyle, 10 Gill & J., 326; 
Hail vs. Spencer, 1 Angell R. G., 17. 

Schroeder vs. Merch. & Mech. Ins. Co. 

Rep’d Jour’l, p. 9. 


AGENT. 
$10. Fire.—Authority to Waive Policy Stipulation Regard- 


ing Title—The fact that the building insured stood on leased 
ground was not stated, as required by the policy. The policy 
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was written by the agent who solicited the insurance, and who, 
upon being subsequently informed by the insured of the fact and 
its omission, accompanied by an offer to surrender the policy, in- 
sisted that it would make no difference. Held, that if the agent 
had authority to waive the policy, the facts are sufficient to con- 
stitute a waiver. J/eld, that authority by :n agent to contract 
insurance, issue policies and collect premiums, is sufficient au- 
thority to waive such a policy stipulation, where he wrote the 
policy which provided that it should not be valid until counter- 
signed by him. 
Home Ins. Co. vs. Duke. 
Rep'd Jour’l, p. 46. 


ARBITRATION. 


$11. Fire.—Effect «f Agreement on Light of Action. —Evi- 
dence.— Exclusion of Testimony.—Failure of Arbitrators to Pass 
on all Matters Submitted.—An agreement in a policy of insurance 
against fire, to ascertain the amount of a loss by arbitration does 
not, in the absence of a stipulation to that effect, make an award 
a condition precedent to the right of the insured to maintain an 
action on the policy. Whether the rule would be different if the 
policy provided that an award should precede the right of the 
insured to sue upon the policy, is not here determined. 

Wood on Ins., 3431 ; Phoenix Ins. Co. vs. Badger, 53 Wis., 283. 

In an action upon such policy, where the answer alleges an 
award and payment of the amount thereof to the plaintiff, it is 
competent for the latter to prove any facts, the existence of 
which would invalidate such award. 

Morse Arb. & Award, 595 ; Ferson vs. Drew, 19 Wis., 225. 

Offers of proof made on the trial, and especially when made 
after the court has in effect ruled out the evidence offered, and 
when no objection is made because the offers lack explicitness, 
need not be expressed with the precision and accuracy required 
in pleading. While it may be competent for parties so to frame 
a submission that the arbitrators may decide the controversy 
upon their own judgment and observation without resort to evi- 
dence aliunde,yet, as a general rule, the exclusion of proper testi- 
mony is fatal to an award, whether the arbitration be statutory or 
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at common law. It is immaterial whether such testimony is ex- 
cluded by the refusal of the arbitrators to hear it, or through the 
fraud of the opposite party. A failure to pass upon all of the 
matters submitted to arbitration renders the award void. 

Van Courtlandt vs. Underhill, 17 Johns., 405. 


Canfield vs. Watertown F. Ins. Co. 
Rep’d Jour’], p. 111. 


ARSON. 


§12. Fmr.—Lvidence.—Burden of Proof.—The burden of 
proof in case of alleged arson is on the company, but a pre- 
ponderance of evidence is sufficient. 

Carlwitz vs. Germania F. Ins. Co. 

Rep’d Jour’l, p. 127, U. 8. C. .,N. J. 


ASSIGNMENT, 


§13. Lire—What is LEffectual in Case of Mutual Aid 
Society.— Where the conditions of a certificate of membership in 
a Mutual Aid Association require the approval by the association 
of any assignment made of such certificate, the conditions must 
be fulfilled before the assignment can be of any effect. The mere 
fact of the assignee paying the assessments due upon such a certif- 
icate is not sufficient to warrant a jury finding in his favor. 

National Mutual Aid Society vs. Lupold. 

Rep’d Jour’l, p. 105. Pa. 8. 0. 


CANCELLATION 


§14. Fire.—Agreement with Agent as to Unpaid Premium. 
— Waiver of Proofs.—Where the company threatened to cancel 
at the end of a specified time, unless the balance of premium was 
paid, and the policy was so canceled on its books, the cancellation 
was void if the insured had agreed with the agent to pay such 
balance in groceries when called for, and he was at all times 
ready to fulfill the agreement. A refusal to pay upon the ground 
of cancellation is a waiver of proofs. 

Carlwitz vs. Germania F. Ins. Co, 
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§15. Live Stock.—Construction of Ohio Statute as to Incor- 
poration.—Section 3,235, Chapter I., Title 2, of Revised Statutes 
of Ohio, which reads, “ Corporations may be formed in the man- 
ner provided in this chapter, for any purpose for which individuals 
may lawfully associate themselves together, except for dealing 
in real estates or carrying on professional business,” must be 
construed as not authorizing the incorporation of insurance com- 
panies, as the organization of such companies is specially pro- 
vided for in Chapters X. and XI. of same Title. 

State of Ohio vs. Pioneer Live-Stock Co. 

Rep’d Jour’l, p. 145. Ouro 8. C. 


CONTRACT. 


§16. Lire.—Lex loci.—Fraudulent Statement by Agent in Ap- 
plication.—The policy based on the application made in Missouri 
declared that it was to be issued by the home office in another 
State upon the return of the application. Held, that the company 
could not exempt itself from the control of Missouri statutes by 
policy stipulations. Held, that the policy was a Missouri con- 
tract. Where the application is the basis of the contract, the 
statement that the insured had not the very disease which he 
actually had and died of is fatal to recovery, unless the state- 
ment was fraudulently introduced without the knowledge of the 
applicant. But it may be shown in evidence that the latter truly 
answered and the agent fraudulently introduced the statement. 


Fletcher vs. N. Y. Life Ins. Co. 
Rep’d Jour’l, p. 122. U.8.C.C., Mo. 


§17. Licutyine.— Violation and Recovery.—Where a corpo- 
ration entered into contracts with various persons to supply their 
houses with lightning rods of a size according to a sample exhib- 
ited at the time of the contract, and also to insure the houses 
of such persons as entered into the contract to procure such rods 
against injury or damage from lightning: held, that for furnish- 
ing rods inferior to the sample, and for not tendering policies of 
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insurance as agreed, they had not complied with the terms of 
their contract, and could not recover the contract price. 

Home Lightning-Rod Co. vs. Neff 

Rep'd Jour’), p. 97. Iowa. 8. C. 


EVIDENCE. 


§18. Fime.—Continuance in Case of.—Admission of Parol 
to Vary the Contract.—Responsibility of Agent who Filled the 
Application — Title—Jncumbrance.—A continuance will not be 
granted on account of the absence of papers which are, or ought 
to be, in the possession of the party asking it; nor on account of 
the absence of a witness, who has not been summoned, where the 
affidavit of his materiality states that the party asking the con- 
tinuance “had that day, for the first time, heard facts which may 
make the witness important,” and does not state that such facts 
could not be proved by other witnesses in the case. An agent 
of an insurance company applied to a merchant to insure his 
storehouse and stock. The merchant wrote out the application, 
under the direction of the agent, and before insuring told him 
that he did not hold the title to the land on which the store- 
house stood, that he held a title bond, but had paid none of the 
purchase money. The agent told him that as the money was not 
due, it was no incumbrance, and accordingly the merchant stated 
in the application that the property was unencumbered. The 
property was destroyed, and in a suit on the policy the plaintiff 
testified, as to his statement to the agent, which the defendant 
objected to, on the ground that it varied the written statement 
in the policy. Held, the evidence was admissible. The excep- 
tions to the admissibility of parol evidence in cases of this kind, 
is where the assured is misled by assurances or declarations of 
the insurer or his agent ; or where the insurer seeks to take ad- 
vantage of a forfeiture of his own creation ; or where the in- 
sured has given a correct description of the property, and it has 
not been followed by the insurer or his agent in preparing the 
policy ; or where the parties stand on unequal grounds, and one 
of them uses his superior knowledge or influence to mislead the 
other as to the true import of the contract. Where a mistake in 
a policy of insurance is the fault of the agent of the company, 
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it may be shown, and when established, the insurer is bound to 
respond on the contract actually made, and this rule extends not 
merely to mistakes in the policy, but also to those arising from 
the ignorance of the agent, or his misconception of the legal ef- 
fect of the conditions of the policy. 

Southern Mut, Ins. Co. vs. Yates, 28 Gratt., 585; Georgia Home Ins. 
Co. vs. Adm., 28 Gratt., 88 ; Manhattan Fire Ins. Co. vs. Ullman, 28 Gratt. 
889 ; Union Mut. Ins. Co., vs. Wickham, 13 Wall., 222; May on Ins. 


2499 ; Wood on Ins., 680; Malleable Iron Works vs. Phoenix Ins. Co., 25 
Ct., 465. 


Lynchburg F. Ins. Co. vs. West. 
Rep’d Jour’l, p. 51. Va. 8.C. A. 


§19. Lire.—Conflicting as to Death.—Interference with Ver- 
dict.—Where the evidence regarding the alleged death of the in- 
sured is various and conflicting, the verdict will not be interfered 
with because a part of the alleged proof was overthrown. 

Wackerle vs, Mutual Life Ins. Co. 

Rep’d Jour’l, p. 44. U.S.C. C., Mo. 


FRAUD. 


§20. Fire.— Evidence of—Where the evidence showed that 
no part of the stock was so injured that the amount on hand at 
the time of the fire could not be determined, and that the amount 
as so determined was wholly inconsistent with the amount claimed 
by the insured, it was sufficient evidence of fraud. 

Berwin vs. People’s Ins. Co. 


Rep’d Jour’l, p. 100. 
INSOLVENCY. 


§21. Lire.—Attachment in Case of Foreign Corporation.— 
When a foreign insurance company doing business in Virginia 
becomes insolvent, and in pursuance of the laws of the State by 
which it was chartered, by a provision of its charter, and by a 
decree of a court of the State by which it was chartered, its in- 
solvency is decreed, and its assets transferred to a superintend- 
ent of insurance ; choses in action in Virginia become vested in 
such insurance superintendent for the benefit of the creditors of 
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the company. They cannot be thereafter attached by a Virginia 
policy-holder ; and attachments sued out for that purpose will be 
abated, 

Relfe vs. Rundle, 13 Otto, 222, 


Persons dealing with a corporation are affected with a notice 
of, and bound by, the provisions of its charter and the laws of 
the State by which it was chartered, affecting the same. 


Howe, Knox & Co. vs. Ould, & Carrington, 28 Gratt., 14 ; Kirkland, Chase 
& Co. vs. Brune, 31 Gratt., 126. 


Bockover vs, Life Ass'n of America. 
Rep’d Jour’l, p. 117, Va. 8. C. A, 


§ 22. Frre.—Rights of Directors in Case of Pclicies for Ad- 
vances.—The directors of an insolvent corporation may not ap- 
propriate its funds to the payment of indebtedness due to them- 
selves in preference to other creditors. But insurance policies 
taken out by or assigned or pledged to them by agreement as 
special security for advances, do not come under this rule. Such 
pledges will be sustained against the claims of unprotected 
creditors. 

Stout vs. Yaeger Milling Co. 

Rep’d Jour'l, p. 42. U. 8. C. C., Mo. 


INSURABLE INTEREST. 


§ 23. Fme.— Burden of Proof.—In an action upon a policy of 
insurance while the plaintiff must, if it be denied, establish an 
insurable interest in the property, yet the fact that the policy de- 
scribes the property as that of the insured is prima facie sufi- 
cient, and casts the burden upon the defendant of showing that 
in fact the insured had no interest. 

Canfield vs. Watertown F’. Ins. Co. 


LIABILITY. 


$24.  Fire—WMeasure of in Case of Specific Items.—Burden 
of Prcof as to Measure of Damages.—Insurance on specific items 
not absorbed, cannot be diverted to cover an excess of loss over 
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insurance on other items mentioned in the policy. The burden 
of proof as to amount of loss is on the insured. 


* 
Carlwitz vs. Germania F. Ins. Co. 


POLICY. 


§ 25. Lire.—Construction of Stipulation as to Payment in Case 
of Early Death.—A life policy stipulated to pay the sum specified 
in a schedule, which contained in plain written characters “$150;” 
beneath the figures was printed that if death occur after three 
and within six months, one third only of the above sum would be 
payable ; if after six months, and within one year, two thirds only, 
and the full amount only if death occur after one year ; in a case 
where death occurred within three months of the date of policy, 
held, that the general undertaking was to pay $150, and if it was 
intended that no liability whatever should be incurred, unless the 
insured survived the first three months, it should have been ex- 
pressed in language not calculated to mislead, and that the com- 
pany was liable. 

Bauman vs. Metropolitan Life Ins. Co. 

Metropolitan Life Ins. Co, vs. Drach. 

Rep’d Jour’), p. 132. 


PRACTICE. 


$26. Lire—LEvidence for Jury.— Withdrawal from Jury.— 
A case which fairly depends upon the effect or weight of testi- 
mony should not be withdrawn from the jury, unless the testi- 
mony be of such a conclusive character as to compel the court, 
in the exercise of a sound judicial discretion, to set aside a ver- 
dict returned in opposition to it. 

9 Pet., 299 ; 12 ib., 5; 1 Bl., 49; 14 Pet., 31 ; 13 Wall, 62; 93 U. S., 146. 

Phenix Mutual Life Ins. Co. vs. Doster. 

Rep’d Jour’), p. 65. U. 8.8. C. 


PREMIUM. 


§27. Lire.—Dividends as a Waiver of Prompt Payment.—It 
was claimed that the policy sued on was forfeited by the failure 
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of the assured to pay, at the day, the stipulated annual premium. 
Held, that where that premium was, by the contract, subject to a 
variation, dependent upon the dividends to which the insured 
was entitled, it was the duty of the company to give him season- 
able notice of the amount of his dividends in order that he might 
be enabled, in due time, to pay or tender the balance remaining 
unpaid upon the premium. 

Ins. Co. vs. Norton, 96 U. S., 239 ; Ins. Co. vs. Eggleston ib., 577. 

Phenix Mutual Life Ins. Co. vs. Doster. 

—§ 26. 


RISK. 


§28. Fire.—Description of Exposure in Policy a Warranty. 
—Construction of “ Detached.”—The building was described in 
the policy as “ detached at least one hundred feet.” Held, that 
the phrase was not merely descriptive, but a definite warranty 
binding on the insured. 

Wall vs. East River Ins. Co., 7 N. Y., 370; Alexander vs. Germania Ins. 
Co., 66 N. Y., 464; Richardson vs. Protection Ins. Co., 30 Me., 273 ; Par- 
malee vs. Hoffman F. Ins. Co., 54 N. Y., 193. 

Held, that it must have a reasonable and not a harsh construc- 
tion. The meaning was that it was detached from any exposure 
which would increase the risk. 

Higgins vs. Mut. Life Ins. Co., 74 N. Y., 6; Baley vs. Hartford F. Ins. 
Co., 80 N. Y., 21. 

Held, that a small office, seventy-five feet distant, which did not 
increase the risk was not a violation. 


Burleigh vs. Adriatic F. Ins. Co. et al. 
Rep’d Jour’l, p. 141. 


TITLE. 


§ 29. Fime—T'ransfer by Assignee in Bankruptcy who was 
also Mortgagee.— Unconditional Ownership.—Insurable Interest.— 
The policy provided that if the interest of the insured were any 
other than the entire, unconditional and sole ownership, it should 
be void. The property was owned originally by H., who sub- 
sequently became bankrupt, and K., who also held a second 
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mortgage on the property, was appointed one of his assignees 
in bankruptcy. K. conveyed by quit-claim deed to the insured. 
The power to sell was vested in the assignees jointly. and was 
only to be exercised by the direction of the court. eld, that K. 
conveyed only his own interest as mortgagee, the equity of re- 
demption rested in the assignees, and a superior title in the first 
mortgagee. 

Hunt vs. Hunt, 14 Pick., 374 ; Welch vs. Priest, 8 Allen, 165; Crosby vs. 
Taylor, 15 Gray, 64; Jenkins vs. Quincy Ins. Co., 7 Gray, 370. 

Held, that the insured, though having an insurable interest, was 
not the entire, unconditional and sole owner, and the policy was 
void. 


Southwick vs. Atlantic F. & M. Ins. Co. 
, Rep’d Jour’), p. 49. 


VACANT. 


§ 30. Manrimne.—Construction of “at Anchor.’—A vessel in- 
sured against fire “ while lying at anchor, or at any bulkhead, 
dock or pier,” with a provision that if the premises be vacated 
in whole or in part, the policy should be void, was beached, her 
plugs withdrawn, and her movable furniture removed, being sim- 
ply secured more firmly by cable and anchor. In this state she 
was abandoned except as to occasional visits by workmen. Held, 
that, as a question of law, the vessel was not at anchor, but was 
vacated, and the policy was void. There was no technical mean- 
ing involved in the term “at anchor” requiring its submission 
to the jury as a question of fact. 

Reid vs. Lancaster F. Ins. Co. 

Rep’d Jour’l, p. 108. N.Y. C.A. 


§ 31. Fire.— Construction of.—Information as to.— Waiver by 
Agent.—Where the premises were vacant at the time of issuing 
the policy, and so continued, a provision in the policy against 
their becoming vacant, is violated. The insured is not bound to 
give information of vacancy as a matter material to the risk un- 
less specially inquired after and in the absence of such inquiry 
it will be assumed that the insurance was made without regard to 
occupancy. 
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Browning vs. Home Ins. Co., 71 N. Y., 512; Gates vs. Madison M. L. 
Ins. Co., 5 N. Y., 475. 

Where the agent, being in the same city, and knowing the sit- 
uation of the premises, took no written application, but made such 
memoranda as he deemed important, it is a question for the jury 
if there be evidence pointing in that direction, whether the agent 
made the insurance without regard to vacancy, and so waived 
the policy stipulation. 

Van Schoick vs. Niagara F. Ins. Co., 68 N. Y., 484; Woodruff vs, Im- 
perial Ins. Co., 83 N. Y., 140. 

Shori vs. Home Ins. Co. 

Rep’d Jour’'l, p. 138. 


VALUATION. 


§ 32. Fire.—isrepresentation as to—A mere misrepresen- 
tation as to the value of the property insured, will not vitiate 
the policy, unless the over-valuation be gross and clear, such as 
is, or must be presumed to be known to be so, by the insured, 
and not known to the insurer, and therefore false and fraudu- 
lent. 

May on Ins., Sec. 373 ; Franklin Ins, Co. vs. Vaughn, 2 Otto, 576; Wood 
on Ins., 426, 427 ; National Bank vs. Ins. Co., 5 Otto, 673. 

Lynchburg F. Ins. Co, vs. West. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF MICHIGAN. 


January Term, 1882. 


Appeal from Genesee. 


CHARLES WALTON 
v8. 


OSCEOLA M. BAGLEY ann JAMES N. 
HOLLYWOOD.* 


Payment by purchaser on foreclosure, of taxes and insurance. 


If, before foreclosure, a mortgagee pays taxes and insurance which the mort- 
gagor ought to have paid, the sum paid may be included in the amount for 
which he forecloses, even though the insurance was taken for the full period 
allowed for redemption. 

Where a purchaser on foreclosure, by way of keeping good his lien during the 
period of redemption, pays taxes and insurance which, under the mortgage, 
the mortgagor himself was bound to pay, he cannot, when further install- 
ments fall due, again resort to the power of sale for the purpose of securing 
repayment. The — is exhausted by the original foreclosure, and re- 
demption may be had on paying the amount bid at the sale, with interest. 


* Decision rendered January 11, 1882. From 47 Mich., 385. 
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J. L. Torrine, for Comp‘ainant. 

A stipulation in a mortgage to insure for the mortgagee’s benefit is 
an adjunct to the mortgage. Miller vs. Aldrich, 3 Mich , 408 ; Hos- 
ley vs. Holmes, 27 Mich., 416; Thomas on Mortgages, 179, and are 
in the nature of mortgages for future advances, which are held good. 
Brinkerhoff vs. Marvin, 5 Johns. Ch., 320 ; Ladue vs. D. & M.R. R., 
13 Mick., 380 ; Crane vs. Deming, 7 Conn., 387 ; or are like a mort- 
gage for separate installments when each installment, under Comp. 
L. § 6,931, is a separate mortgage. McCurdy vs. Clark, 27 Mich., 
445 ; where the payment of taxes assessed on real estate is necessary 
to protect the security, the mortgagee may pay them and have the 
amount added to the mortgage debt. Mix vs. Hotchkiss, 14 Conn., 
32 ; Williams vs. Hilton, 35 Me., 547 ; Page vs. Foster, 7 N. H., 392; 
Kortright vs. Cady, 23 Barb., 497 ; money so paid, between sale on 
foreclosure and redempticn, becomes a lien by virtue of the stipula- 
tion in the mortgage. Allison vs. Armstrong (Minn.), 9 N. W. Rep., 806. 


Gro. H. Prentis, for Defendant Hollywood, 


A purchaser from a mortgagor can redeem from foreclosure : 
Kimmell vs. Willard, 1 Doug. (Mich.), 219; Carter vs. Lewis, 
27 Mich., 241, and on the redemption he acquires all the 
rights of a prior mortgagee : Johnson ys. Johnson, Welk. Ch., 332 ; 
Vroom vs. Ditmas, 4 Paige, 526 ; foreclosure extinguishes a mortgage 
lien, and so does payment or tender before foreclosure, or payment 
by way of redemption after foreclosure : Caruthers vs. Humphrey, 
12 Mich., 270; Moynahan vs. Moore, 9 Mich., 9 ; Sager vs. Tipper, 
35 Mich., 134, redemption gives the property free from incumbrance : 
Wright vs. Garrison, 40 Mich., 50. 


Marston, J. 

The complainant holding a mortgage given by defendant Bagley, 
upon certain real estate under which it was the duty of the mort- 
gagor to pay taxes, and keep the buildings upon the property insured 
for the benefit of the mortgagee, upon default in paying the amount 
secured thereby, foreclosed the same by advertisement, and at the 
sale bid in the property for the amount of the debt and costs. Short- 
ly afterwards, the mortgagor having neglected to pay the taxes or re- 
new the insurance thereon, complainant paid the taxes and renewed 
the insurance at an expense of $44 and some cents. The foreclosure 
sale was made February 14, 1879, and the taxes and insurance paid 
on the 26th and 28th of the same month. 
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In November, 1877, defendant Bagley, being indebted to defend- 
ant Hollywood, gave him a subsequent mortgage upon the premises, 
and on the 10th of October, 1878, Bagley conveyed the mortgaged 
premises to Hollywood, and the latter, on the 10th of February, 1880, 
redeemed the premises from the foreclosure sale of February 14, 
1879, made by Walton, by paying to the register of deeds of the 
proper county the amount for which the sale was made with interest, 
but although knowing of the sums paid by complainant after the 
sale, for insurance and taxes, declined to pay the same. Whereupon 
complainant files his bill to foreclose the mortgage given him by 
Bagley for the purpose of collecting the amount of taxes and insur- 
ance as above. 

Where provisions are inserted in a mortgage, authorizing the 
mortgagee to pay taxes and insurance in case the mortgagor neglects, 
and that the money thus paid shall be a lien upon the premises, 
the primary object is to protect the interest of the mortgagee until 
the full payment or collection of his claim. This can be fully ac- 
complished orly by giving the mortgagee the right after a sale has 
been made, and pending redemption to pay the taxes or insure the 
property. Where this is done before foreclosure proceedings are 
commenced the amount may be included, even though the insurance 
effected may include the full period allowed for redemption. And 
if he may so insure the day before he commences proceedings to 
foreclose, why may he not afterwards, and be protected by his mort- 
gage? This at first view would seem to be equitable and 
plausible. 

There are, however, other considerations which cannot be over- 
looked. If, at the foreclosure sale in this case a stranger had become 
the purchaser, subject to the right of the mortgagor, or those claim- 
ing under him, to redeem, clearly in such a case, neither the mort- 
gagee nor the purchaser could, by paying taxes or insuring the 
premises or build-ngs thereon, claim the protection sought in this 
case. The mortgagee certainly could not, because he would no 
longer be interested in the premises, and while payment of taxes 
would be for the interest of the purchaser, it may be very question- 
able whether the insurance effected would inure to his benefit. But 
the purchaser, if a third party, should he pay taxes, or insure the 
buildings, could not in case of redemption obtain the relief here 
sought, and yet equally good reasons might be advanced for his pro- 
tection as could for that of the mortgagee. Where mortgaged 
pvemises have been sold, and are not subject to future installments 
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to become due upon the mortgage, the mortgagee, if he bids off the 
premises, stands thereafter in the relation of a purchaser, and the 
rights of the respective parties in interest are thereafter fixed, regu- 
lated and controlled, not by the terms and conditions of the mort- 
gage, but by the laws of the land. It is highly probable that the 
purchaser at such a sale and before redemption, has an insurable in- 
terest in the premises, and certainly he may pay taxes assessed there- 
on, or redeem. This, however, he does for his own protection, and 
if the premises are afterwards redeemed, he cannot claim that the 
mortgage is still a subsisting security for the amount paid by him. 

If the taxes and insurance premium paid are to be treated asa 
subsequent installment falling due, then the mortgage may be made 
to operate as a perpetual incumbrance by the mortgagee paying 
taxes and insuring the property pending foreclosure proceedings, and 
after redemption proceeding again to foreclose therefor, and so on 
ad infinitum, ending only by the mortgagor’s paying the demand or 
failing to redeem. The mortgage given in this case after a foreclos- 
ure and sale, regular in form, was no longer operative, and partiesin- 
terested in the premises had a right, within a certain period there- 
after, to redeem by paying to the register of deeds in whose office 
the sheriff's deed is deposited, the sum which was bid therefor, with 
interest from the time of the sale (Comp. L. § 6,922) and upon such 
payment being made, the register shall enter in the margin of the 
record of such mortgage that it is satisfied, § 6,923. 

In my opinion the power of sale contained in the complainant's 
mortgage was by the foreclosure proceedings exhausted, and the 
complainant cannot have the relief sought in the present case, and 
the decree below should be reversed and the bill dismissed with costs. 

The other justices concurred. 





Home Lightning-Rod Co. vs. West. 


SUPREME COURT OF IOWA. 


Appeal from the Clarke Circuit Court. 


HOME LIGHTNING-ROD CO, 
Us. 


NEFF.* 


Where a corporation entered into contracts with various persons to-supply 
their houses with lightning rods of a size according to a sample exhibited 
at the time of the contract, and also to insure the houses of such persons 
as entered into the contract, to procure such rods against injury or damage 
from lightning. 


Held, that for furnishing rods inferior to the sample, and for not tendering 
policies of insurance as agreed, they had not complied with the terms of 
their contract, and could not recover the contract price. 


This is an action to recover upon a written and printed contract, 
or order for the erection of lightning rods upon the dwelling-house 
of the defendant. It is claimed that the rods were placed upon the 
building in accordance with the contract, and judgment is demand- 
ed for the amount named therein. A mechanic’s lien was filed for 
the claim, and the petition isin equity, and prays for a.decree fore- 
closing the lien. There are six other actions by the same plaintiff 
against other parties defendant. All the actions are substantially 
the same, except in the amount claimed, and some other slight but 
unimportant particulars. The answers to the several actions are 
alike, and they set forth that, as an inducement to the contract, the 
plaintiff by its agents agreed :— 

(1.) To give to each of the defendants a policy of insurance on the 
building, insuring it against any injury by lightning for the period of 

* Opinion filed December 8, 1882. From N. W. Reporter. 


rod 
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ten years, and that no such policy had been offered or tendered the 
defendants. 

(2.) That the contracts were procured by deception and by false 
and fraudulent representations, and are therefore void. 

(3.) That at the time of entering into the contract the agent of the 
plaintiff exhibited a sample of the rod which was to be put upon the 
buildings, which was made of thick, heavy copper, and that the rod 
actually placed upon the buildings is entirely different from the sam- 
ples exhibited, and is wholly worthless. Afterwards the plaintiff 
amended its petitions by averring a tender of the policies of insurance, 
and that the same were brought into court for the defendants’ use. 
This amendment was answered by a denial that any tender had ever 
been made, and denying that any insurance policy was brought into 
court. 

All of the actions were referred to Hon. N. W. Rowell to hear and 
determine, and they were all tried at the same time, and the referee 
reported that all of sxid contracts were procured by fraud and were 
absolutely void, and that there was no proof of the tender of any 
policy of insurance, and no policy was produced ; and that a deliv- 
ery of a policy of insurance was a condition precedent to a settle- 
ment of the contract and payment for the rods. Upon the coming 
in of the several reports of the referee, the court, upon the motion 
of the plaintiff, set the same aside, and defendants appeal. 


Sroarr Brotuers, for Appellanis. 
Tempe, Cuanry & McIntire, for Appellee. 


Rornrock, J. 

The appeals are all presented together, and we will proceed to de- 
termine them upon questions which are common to all. Before pro- 
ceeding to that, however, we deem it proper to say that all of these 
contracts are conclusively shown by the evidence to have been ob- 
tained by a system of base fraud and villainy. 

The agents of the plaintiff read over to the several defendants what 
was claimed to be a mere statement to the men with the wagons, so 
they would know what to put up, and that the company would have 
the same to enable them to issue the insurance policy. The instru- 
ment was falsely read as to the amount to be paid for the rods; the 
amount therein named being from three to four times as much as the 
defendants agreed to pay and as the agents read the papers. Some 
of the defendants were unable to read the order, and all of them re- 
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lied on the reading of the agent who made the contracts. It is not 
necessary that we should determine whether or not such of the de- 
fendants as could read the papers should have done so. 

The plaintiff has made no argument in the case, and until it has 
some representative here justifying the conduct of these agents, and 
claiming that the defendants are bound by the orders, we prefer to 
place our decision of the cases upon other grounds which affect all 
of them alike. These rods were sold by sample. The sample ex- 
hibited was made of copper, which was thick and strong, and, as 
one witness expresses it, more than four times as thick as the rods 
put upon the buildings. The rods put up are described by the wit- 
nesses as about as thick as writing paper, and in some places they 
are fastened by nails driven through them. They are shown to be 
not of sufficient strength to withstand the action of the wind, as they 
are placed upon the buildings. This testimony is not contradicted, 
and it abundantly shows that the rods are utterly worthless. 

_Again, the plaintiff pleaded a tender of the insurance policies. 
This was denied, and no proof was offered in support of the aver- 
ment. The referee correctly found that no recovery could be had 
without an offer to fully perform the contract upon the part of the 
plaintiff. And this was the theory of the plaintiff when it amended 
its petition and averred a tender of the policies. But it failed to 
make proof of the tender, and for that reason alone there should 
have been judgment for the defendants for costs. The motion to set 
aside the report of the referee should have been overruled, and the 
report should have been approved by a proper decree. 

Reversed. 





Report of Decisions. 


SUPREME COURT OF LOUISIANA. 


Appeal from Fourth District Court, Parish of Orleans. 


M. A. BERWIN 
ve, 


PEOPLE'S INS. CO. 


Where the evidence showed that no part of the stock was so injured that the 
amount on hand at the time of the fire could not be determined, and that 
the amount as so determined was wholly inconsistent with the amount 
claimed by the insured, it was sufficient evidence of fraud. 


Topp, J. 

This is a suit to recover of the defendant company $5,000 for an 
alleged loss sustained by fire by one H. Spiro, of whom plaintiff is the 
assignee, on a stock of tobacco, cigars, etc., insured in said company 
for said amount. The defense is that Spiro had forfeited all right to 
recover under his policy, according to its conditions, by false swear- 
ing as to the value of the property destroyed by the fire, and as to 
the altering of his books. From a judgment against him the plaint- 
if has appealed. 

There is no difference between counsel as to the law of the case, 
and both sides agree that it presents but an issue of fact, and the 
sole question for determination is whether the evidence sustains the 
charge set up by the company against the insured, as above stated. 

To answer that question has required an exhaustive examination of 
nearly one thousand pages of testimony, and, as generally happens 
in cases of this kind, testimony of the most contradictory and con- 
flicting character. To weigh such evidence and to decide on which 
side is the preponderance, in the absence of the living, speaking wit- 





1883.] Berwi. vs. People’s Ins. Co. 101 


nesses, and from the dry record alone, is one of the most difficult 
tasks to which the human mind can be subjected. 

Spiro, the insured, a few days after the fire, which occurred on the 
9th of September, 1878, made oath that the actual cash value of the 
property insured was $20,893.81 immediately preceding the fire, 
and that the property insured was injured or destroyed to that 
amount. Was that true ? 

The main facts connected with the burning are as follows :— 

The storehouse containing the goods insured was No. 71 Gravier 
Street, in this city. Spiro left the house at 5 o’clock p. m. His book- 
keeper, Imholt, remained alone in the building after Sipro’s depart- 
ure till between half-past 5 and 6 o'clock, when he, too, left and 
closed the house. The fire was discovered in the building a few min- 
utes past 6 the same evening. The alarm was given, the door burst 
open, and in a few minutes more the engines arrived, and according 
to the most reliable accounts the fire was extinguished in twenty 
minutes more. It was judged that it had been burning before dis- 
covered about fifteen minutes, making the total duration of the fire 
about thirty-five minutes. There is some discrepancy in the testi- 
mony on this point, but we think the above statement about correct. 
About 48,000 gallons of water were thrown into the building before 
the fire was subdued, by which the goods in the store were necessarily 
greatly damaged. Immediately after the extinguishment of the 
flames the property remaining was put in charge of watchmen, who 
guarded it during the night and until an inventory was made the 
féxt day. This was made by experts or appraisers chosen by the 
insurance companies interested—there being policies in several 
companies—and one chosen by the insured. This inventory pur- 
ported to comprise the total stock of Spiro on the day preceding and 
up to the moment of the fire. The amount of it was $4,699.02. All 
the appraisers concurred in this except Aarons, the one chosen by 
Spiro, who differed from the others with respect to the value of the 
cigars, or a portion of them, he putting the price at $35 per thou- 
sand, instead of $32, the estimate of the others, making a total valu- 
ation by Aarons of $4,893.02. 

These experts assumed and so reported that the entire loss could 
be estimated from the debris, that is from that part of the stock re- 
maining intact and that partially consumed, reporting that none of 
it was entirely consumed. Spiro’s books were delivered to the of- 
ficers of the insurance companies, except what is termed the “stock 
book,” containing an inventory of the goods stated to have been 
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taken the preceding January. This book had disappeared. What 
became of it is not satisfactorily shown. The remaining books were 
subsequently turned over to another expert selected to make an ex- 
amination of the books, and from them prepare and submit a report 
of the amount of stock on hand when the fire occurred. This re- 
port was made, and the total stock fixed at $3,748.84. This expert 
ealled to his assistance in making the examination of the books and 
the preparation of the report an accountant, and the testimony of 
both was taken and is found in the record. 

With this history of the facts attending the fire and the proceed- 
ings after it, our first object should be to ascertain the exact condi- 
tion of the stock or property insured at the cessation of the fire. 

This is the vital point of the case, and it strikes us that the best 
means of getting this information is from the direct testimony of 
those witnesses who were the first or among the first on the spot 
when the fire occurred and after its extinguishment. And, departing 
from our usual method of giving our conclusions from the evidence, 
we have deemed that it would be more satisfactory upon this ques- 
tion of fact to reproduce a part of the testimony on this point, not 
giving the questions and answers as they appear in the record, but 
the exact substance of the statements of the witnesses upon the 
most material points. 

A. Kalinski, chief of the Salvage Corps, states: that he arrived 
at the fire at seven minutes past 6 Pp. m.; found the store closed ex- 
cept half the door in the centre, which was opened; that he crawled 
in five or six feet and located the fire ; that he then backed out of 
the building, and closed the door and instructed one of his men to 
turn in an alarm from Box 74. 

In answer to an alarm from the telegraph company, the Babcock 
engine came ; on its arrival he pushed the door open and directed a 
stream on body of the fire ; engine held fire in check, kept it from 
burning through floor of ceiling until Engine 13 got stream of water 
on and smothered fire. That the fire ran up the side of the room 
where you go in on left side, where it originated, ran up side of 
building along the ceiling and crossed over and came down on the 
other side. It made no further progress; it was checked in that 
condition. 

That in the centre of the store he saw a row of empty cases with 
some cigars on top of them. The cases were empty. This row of 
cases and cigars was not reached by fire at all; staid there till 10 
o’clock, and placed watchmen in charge of the store. The fire was 
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extinguished in eighteen or twenty minutes. He went to store next 
morning at half past 7, or 8 o’clock, and found some watchmen in 
charge, and things in same condition as night before; made thorough 
examination of stock after fire. 

Its general condition was pretty badly damaged by water and the 
heat of the fire, that more or less destroyed portions of the boxes of 
cigars, but every cigar in the building and every piece of tobacco 
could be counted. There was not fire enough in the building to 
completely destroy anything. That some firemen carried away cigars 
by handfuls; no boxes carried away. Found some of the goods dry 
that had been covered with tarpaulins, not touched by fire or water. 

Thomas O’Connor, chief engineer of the fire department, says :— 

“ Received alarm cne minute after 6, makes record of time of alarm, 
took him three or four minutes to get to fire; judged the fire was in 
rear of the store and came along toward the front. There was no fire in 
the centre of the room; the fire was completely extinguished in about 
fifteen minutes. Made an examination of the remnants of stock 
that he saw; none of the stock that was totally destroyed. There 
was not a box inside the building that was entirely consumed; made 
careful examination that night and next morning. 

“ With the exception of that one hundred dollars’ worth washed out, 
could any one, after the fire, have gone into that establishment and 
taken an inventory and told from what he had found there how much 
goods there were at the time of the fire or just before the fire ?” 

Auswer—“ Yes, sir; all the goods on the shelving were intact. No 
one was permitted to touch a thing. The boxes were on the shelv- 
ing and the ends of them were charred.” 

By the Court— 

“Could an inventory have shown what was left there—number of 
cigars, boxes of tobacco, pipes on hand at the time of the fire or 
just previous to the fire?” 

Answer—“It could, with the exception of those few boxes that 
were broken or being thrown down by the hose, as stated before.” 

The testimony of Patton and Adams, the appraisers, is much to 
the same effect as to the condition of the stock after the fire. 

The first-named was asked by the Court :— 

“Did you see any evidence that any of it (stock in store) was con- 
sumed ?” 

A.—“T saw that it had been consumed in finding a half cigar, one 
half of it burned.” 

Q. “Was there any evidence that any portion of it had been total- 
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ly consumed to that extent it was impossible to say what it was be- 
fore the fire ?” 

A.—*No, sir; I could not find anything of that kind.” 

Mr. Adams “stated that some of the boxes were more or less 
burned; that the cigars were damaged by fire and water; that part 
were in boxes, and part in debris, and part lying loose in the store; 
that he counted every box, no matter what its condition, for a full 
box; that no cigars could have been consumed that were not 
counted; that on the floor they found whole cigars and pieces of 
cigars—they were all counted as whole cigars; that they were valued 
in accordance with brand on boxes, and those on the floor loose and 
partially consumed, an average was placed on them.” 

It was shown that the chewing tobacco in boxes was less injured 
or consumed than the cigars. This testimony is corroborated by that 
of other witnesses. Mr. I. N. Marks, who was in there the morning 
after the fire, stated : “ There was no difficulty in taking an inven- 
tory of the stock—the stock was in that condition upon the shelves 
and upon the floor that experts could readily take an inventory of 
the stock, with the exception, perhaps, of the cigars in the centre, 
upon the floor.” 

This testimony is opposed by that of Spiro himself, Imhault, his 
clerk, and the porter of the house, who swear to the contents of the 
stock book as showing a stock as large as that returned by Spiro 
under oath after the fire, and they are corroborated by others who 
were in the habit of visiting the store, and who judged from the 
appearance of the stock that it was about the amount claimed by 
Spiro. And it is insisted that these witnesses (except Spiro) were 
disinterested, whilst the plaintiff's witnesses were officers or employes 
of the insurance companies. 

The judge a quo, who heard all those witnesses, attached most 
weight to the defendant's witnesses, believing doubtless that they had, 
with the exception of Spiro and his employes, better opportunities 
of knowing the true condition of matters touching the subject of 
their testimony, and finding, too, as we have done, a strong confirma- 
tion of their testimony in the testimony of the experts derived from 
the books. We have in the record calculations made by these ex- 
perts upon the basis of the purchases and sales entered in Spiro’s 
books, with the addition of the $18,000 so frequently mentioned not 
put on the bankrupt schedule and not figuring in the books, and 
still the stock falls far short of that sworn to by the insured. 

After the maturest deliberation and the most critical review of. 
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the evidence, we find no reason to declare the conclusion reached by 


the district judge erroneous. 
The judgment of the lower court is therefore affirmed, with costs. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court (f Common Pleas «f Dauphin County. 


NATIONAL MUTUAL AID ASSOCIATION 
Us. 
LUPOLD.* 


Where the conditions of a certificate of membership in a mutual Aid Associa- 
tion require the approval by the Association of any assignment made of 
such certificate, the conditions must be fulfilled before the assignment can 
be of any effect. The mere fact of the assignee paying the assessments due 
sae such a certificate is not sufficient to warrant a jury finding in his 
avor. 


Messrs. Hatt & Jorvan, for Plaintiff in Error. 
J. C. McAtarney, Esq., for Defendant in Error. 


Srerrett, J. 

The charter of the plaintiff in error, adopting the statute of the 
State of Ohio, under which it was organized, declares: “The pur- 
pose of the association shall be the mutual protection and relief of its 
members, and for the payment of stipulated sums of money to the 
families and heirs of deceased members,” and provides that “ if a 
member dies within the period named in his certificate, the amount 
shall be payable to his legal heirs, or any person designated in the 
certificate or by his will.” In these particulars the certificates of 
membership or contracts of insurance on which the suit was brought 


* Decision rendered Oct. 4, 1882. From Legal Intelligencer. 
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conform to the charter ; and, among other things, it is expressly de- 
clared therein that each certificate is issued by the association and 
accepted by the assured upon certain specified conditions, one of 
which is that it “may be assigned and transferred only by and with 
the consent of the association indorsed thereon.” The right of the 
contracting parties to thus prohibit an assignment of the certificate 
without the written consent of the association cannot be seriously 
doubted ; and, in view of the fact that the sole purpose of the associ- 
ation is “the mutual protection and relief of its members,” the pro- 
priety, if not the necessity, of such a condition is equally clear. The 
personal character of each holder of a certificate and the interest he 
has in the life of the person thereby insured are essential elements in 
the contract of mutual indemnity. The obvious tendency of an un- 
restricted right of transfer would be to create interests directly hos- 
tile to those of the regular membership. It is therefore clear that 
the condition is an essential feature of the contract, and the associa- 
tion has a right to insist on the benefit of the protection it was in- 
tended to afford. 

The certificates in question, based on applications of Sarah M. Sny- 
der, were issued to her in November, 1880, and four months there- 
after she died testate, devising and bequeathing all her property, real, 
personal and mixed, to her friend, Sarah Ressler. The undertaking 
of the association, as expressed in the certificates, was to assure the 
life of Miss Snyder in a specified sum, and to pay the same, in accord- 
ance with its rules and regulations, to herself or any person “ desig- 
nated by her will,” coupled with the express condition that the cer- 
tificates, and, of course, any rights accruing thereunder, should not 
be assigned or transferred without the written consent of the associa- 
tion. The plaintiff below, claiming the certificates by virtue of an as- 
signment dated a few days after they were issued, furnished proofs 
of death, etc., and upon the refusal of the association to recognize his 
claim, brought suit in his own name. The question raised by the 
second point of the defendant below was whether, in view of the con- 
dition above recited, the action could be maintained. It is not pre- 
tended that written consent to the assignment was ever given, but it 
was contended there was evidence tending to show that the associa- 
tion had waived literal compliance with the condition, and recognized 
the plaintiff below as the owner of the certificates by receiving from 
him assessments after the death of Miss Snyder. Receipts for pay- 
ment of assessments were produced, and upon that testimony the 
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learned judge submitted the question to the jury. In this we think 
there was error. The assessments due the association might be paid 
by anyone, and the fact that they were received from a volunteer or 
anyone else did not affect the contract. In short, there was nothing 
before the jury to warrant them in finding that the condition in ques- 
tion had been waived, or that the plaintiff below had been recognized 
as assignee of the certificates, and they should have been so in- 
structed. It is claimed, however, that the suit was rightly brought 
under the Act of March 14th, 1873, Purd. 1799, pl. 28, authorizing 
assignees of life, fire and marine insurance companies to sue in their 
own names. This would undoubtedly be so if the association had 
assented to the transfer, but when it was made an express condition 
of the contract itself that the certificates shall not be otherwise as- 
signed or transferred, the Act referred to does not apply. 

The contention that the association is not an insurance company 
within the meaning of the Act of 1873 cannot be maintained. All 
that was decided in Commonwealth vs. National Mutual Aid Associa- 
tion, 13 Norris, 481, was that the corporation was excepted from the 
operation of the Act taxing foreign insurance companies. 

Judgment reversed. 





Report of Decisions. 


COURT OF APPEALS OF NEW YORK. 


PHILIP H. REID, Appellant, 


LANCASTER FIRE INS. CO., e-pondent.* 


A vessel insured against fire ‘while lying at anchor, or at any bulkhead, 
dock or pier,” with a provision that if the premises be vacated in whole or 
in part, the policy should be void, was beached, her plugs withdrawn, and 
her movable furniture removed, being simply secured more firmly by cable 
and anchor. In this state she was abandoned except as to occasional visits 
by workmen. ; 

Held, that, as a question of law, the vessel was not at anchor, but was vacated, 
and the policy was void. There was no technical meaning involved in the 
term ‘‘at anchor” requiring its submission to the jury asa question of fact. 


Finca, J. 

The defendants insured the steamer Oceanus “ while plying Ja- 
maica Bay, Bay and Harbor of New York, and such other ports and 
places as it may be necessary to send her, during the continuance of 
this policy, or while lying at anchor, or at any bulkhead, dock or pier.” 
The policy contained a further provision that if “the premises shall 
be vacated in whole or in part, and shall remain unoccupied for the 
space of twenty days,” the insurance should cease, unless upon notice 
the company assented in writing. The vessel was burned while 
beached at Canarsie, and was a total loss. Her furniture, awnings, 
life-preservers, and bell had been removed ; she was hauled upon 
the beach at high tide, her bow being within fifty to seventy-five feet 
of high-water mark, and at low tide lying a mile from the water ; 
plugs were taken out from her hull so as to permit the water to en- 
ter and run out with changes of the tide ; she was fastened at the 
bow to iron rails, and at the stern to such rails on one side, and to 


*Decision rendered November 21, 1882, 
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her anchor at the other, to prevent her movement in storms and 
from the wind, and hold her more firmly to the beach ; at the time 
of the fire she was wholly unoccupied, and had been so for many 
weeks, except so far as workmen came occasionally for the purpose of 
making repairs. Upon this state of facts the plaintiff was non-suited ; 
the court holding that the vessel was not “lying at anchor.” and was 
unoccupied at the time of the fire. The plaintiff excepted, and then 
asked that these questions be submitted to the jury as questions of 
fact, which was refused. 

It is now claimed that whether the vessel was “lying at anchor,” 
and was unoccupied, were questions of fact which were erroneously 
withheld from the jury. There was no dispute about the facts, rela- 
tive to the situation and condition of the vessel, but it is argued that 
the phrase “lying at anchor” has a technical meaning, and is a tech- 
nical phrase, requiring explanation by evidence, and so subject to the 
judgment and control of the jury. We see no just reason for holding 
that the words “lying at anchor” or “unoccupied,” as used in the 
policy, have any other than their ordinary and familiar meaning, or 
are used in any special sense. The terms of the policy indicate very 
plainly an intention to limit the insurance to a particular period dur- 
ing the running of the policy. The risk is assumed “while” the ves- 
sel is plying in certain waters, or lying at anchor or at any bulkhead, 
dock or pier, and while not unoccupied for more than twenty days. 
The risk was taken while the vessel was in use, or ready for use, and 
awaiting employment, or if laid up for the want of it, at least occu- 
pied. The language certainly did not contemplate a liability when 
the vessel was beached, when its furniture was removed, when it 
had no occupant, and practically for the time being was laid up 
and abandoned. It is easy to see that in the latter case the risk 
is materially different. While the vessel is lying at anchor and oc- 
cupied, approach to it is not so easy, nor danger of fire so great, 
as when lying upon the sands of the beach, apparently stranded 
and abandoned, approachable at low tide by even casual wander- 
ers, and tempting to mischief and trespass. The fact that at high 
tide she might have been afloat for an hour, and that one of her 
cables was fastened to an anchor io prevent her movement in 
storms, does not, in the ordinary sense of the phrase, as used in 
the policy, amount to “lying at anchor.” That properly applies to 
vessels afloat, unless when temporarily or incidentally aground ; 
ready to move and usually certain to move if the anchor is lifted, 
and held by it within the range of the cable’s swing. It does not 





110 Report of Decisions. [Feb., 


apply to a vessel hauled up upon the beach, lying upon the sands, 
with holes in the hull to let the water in and out, and at low tide a 
mile from the water’s edge, although more firmly held to its place on 
the beach by a cable and anchor. The mode of securing the vessel 
indicated not use, or readiness for use, or the care and oversight 
which naturally belongs to and accompanies use, but abandonment 
and desertion. The vessel was beached, not casually or incidentally 
aground, but drawn up upon the sands obviously to be kept station- 
ary by its weight upon the beach, the plugs withdrawn to prevent its 
floating as far as possible, and the sole purpose of the cable and an- 
chor to prevent its shifting position in its bed. It would be an un- 
fair and strained construction to say that a vessel so situated was 
lying atanchor. Added to that is the further fact that it was wholly 
unoccupied. The occasional presence of workmen was under a per- 
mission in the policy which specially allowed repairs. While the 
meaning of occupancy must necessarily vary in its application to dif- 
ferent subjects of insurance, there was in the present case nothing 
which conformed to that requirement of the policy. 
The judgment should be affirmed with costs. 
All concur. 





1882. | Canfidd vs. Watertown Fire Ins. Co. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Milwaukee County. 


CANFIELD 
US. 


WATERTOWN FIRE INS. CO* 


An agreement in a policy of insurance against fire, to ascertain the amount of 
a loss by arbitration does not, in the absence of a stipulation to that effect, 
make an award a condition precedent to the right of the insured to maintain 
an action on the policy. 

Whether the rule would be different if the policy provided that an award should 
precede the right of the insured to sue upon the policy, is not here deter- 
mined. 

In an action upon such policy, where the answer alleges an award and pay- 
ment ot the amount thereof to the plaintiff, it is competent for the latter to 
prove any facts, the existence of which would invalidate such award. 

Offers of proof made on the trial, and especially when made after the court has 
in effect ruled out the evidence offered, and when no objection is made be- 
cause the offers lack explicitness, need not be expressed with the precision 
and accuracy required in pleading. 

While it may be competent for parties so to frame a submission that the arbi- 
trators may decide the controversy upon their own judgment and observa- 
tion without resort to evidence aliunde, yet, asa general rule, the exclusion 
of proper testimony is fatal to an award, whether the arbitration be statu- 
tory or at common law. It is immaterial whether such testimony is ex- 
cluded by the refusal of the arbitrators to hear it, or through the fraud of 
the opposite party. 

A failure to pass upon all of the matters submitted to arbitration renders the 
award void. 

In an action upon a policy of insurance while the plaintiff must, if it be denied, 
establish an insurable interest in the property, yet the fact that the policy 
describes the property as that of the insured is prima facie sufficient, and 
casts the burden upon the defendant of showing that in fact the insured had 
no interest. 


* Opinion filed September 9, 1882. Syllabus by State Neporter. 
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Action to recover for a loss by fire of property covered by a policy 
of insurance thereon, issued by the defendant company. Such insured 
property consisted of the plaintiff's “room furniture, fixtures, show 
case, piano, photographic apparatus, including cameras, pictures, 
mirrors and their frames, and negatives.” The complaint contains a 
general statement of the policy and loss, and an allegation of due 
performance by the plaintiff of all conditions therein to be performed 
by him. The defendant in its answer set out the following condition 
in the policy: “If differences of opinion should arise between the 
parties hereto as to the amount of loss or damage, the subject shall 
be referred to two disinterested and competent men, each party to 
select one (and in case of disagreement they to select a third), who 
shall ascertain, estimate, and appraise the loss or damage, and their 
award in writing shall be binding on the parties thereto, each party 
paying one half the expense of reference.” 

The answer alleges as a defense to the action a submission in writ- 
ing, pursuant to the above condition entered into by the parties, 
an award or appraisement of the plaintiff’s loss by the arbitrators 
therein named, and payment thereof to the plaintiff. On the trial 
the defendant proved the submission, the award and payment of 
the amount thereof to the plaintiff, but the undisputed evidence 
shows that the plaintiff expressly refused to receive the money in 
full satisfaction of his claim, and only received it as a part pay- 
ment of his loss. For the purpose of showing that such award 
was invalid the plaintiff offered testimony to prove (among other 
things) : “ That the appraisal and award were procured by misrepre- 
sentation and fraud on the part of the insurance companies, in that 
through their representatives they refused to permit the plaintiff to 
make any statement or offer any testimony to the arbitrators upon 
the subject, and insisted that he was not entitled to recover for un- 
registered negatives which were severed by the policy, and that the 
plaintiff was also informed that he must leave the room in which the 
arbitrators were at work, and was given no opportunity to go be- 
fore them ; that the appraisal and award was made by the arbi- 
trators at the sum named through mistakes of facts and law upon 
their part as to whether the policy covered the unregistered nega- 
tives.” This testimony was excluded by the circuit judge, and a ver- 
dict was returned for the defendant pursuant to the direction of the 
judge. A motion for a new trial was denied, and judgment for the 
defendant entered pursuant to the verdict. The plaintiff appeals from 
the judgment. 
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Davis, Riess & Sueparp, for A) pellant. 
Corrritt, Hanson & Brown, for Respondent. 


Lyon, J. 

1. The learned counsel for the defendant maintained in his argu- 
ment that the stipulation to arbitrate contained in the policy operates 
to make an award under it a condition precedent to the right of the 
plnintiff to maintain an action for his loss in a case in which, as in 
this case, there is a dispute as to the amount of the loss, and the in- 
surer has duly demanded a submission of the question of difference 
to arbitrators. If this is so, it would seem that the plaintiff must al- 
lege and prove a valid award in order to maintain his action ; in 
which case, of course, the sum awarded would be the measure of his 
recovery. Ifthe award actually made in this case is valid, the de- 
fendant has paid the plaintiff the sum awarded, which would be a full 
payment of his loss, and this action cannot be maintained. If the 
award is invalid, the plaintiff must (if the position of counsel is cor- 
rect) procure a valid award, and thus determine the amount of his 
loss before he can maintain an action on his policy. Hence, whether 
the award already made is valid or invalid, the plaintiff was not en- 
titled to recover, and the court properly directed a verdict for the 
defendant. 

There is no stipulation in the policy that an award shall precede 
the right to sue upon the policy. In the absence of such stipulation 
the law is well settled that an agreement to ascertain the amount of a 
loss by arbitration is not a condition precedent, a waiver or perform- 
ance of which, or any offer to perform, must be shown by the plaint- 
iff. Wood, Ins. p. 151, § 431, and case cited in notes. Whether the 
rule would be different if the policy provided that the award should 
precede the right to sue upon the policy is not here determined. The 
cases seem to be in hopeless conflict on the question. There is some 
discussion of it and reference to some of the cases in the opinion of 
Mr. Justice Orton in Phoenix Ins. Co. vs. Badger, 53 Wis. 283 [S. C. 
10 N. W. Rep. 504], but the question is not there decided, the judg- 
ment going upon grounds which rendered the question immaterial. 
It must be held that, under the stipulation to arbitrate contained in 
the policy in suit, an award is not a condition precedent to the plaint- 
iff’s right to maintain an action on such policy. 

2. The next question is, can the plaintiff show in this action that 
the award is invalid, or must he resort to an equitable action to set it 
aside? The general rule of the common law is that, in an action ai 
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law upon an award, it cannot be impeached by pleading as a defense 
matters not appearing upon the face of the award, although such 
matters may constitute a good cause for a bill in equity to set the 
award aside. Morse, Arb. & Award, 595; Ferson vs. Drew, 19 
Wis. 225. 

It was settled in Ferson vs. Drew that the Code had changed the 
rule by permitting a defendant to interpose by answer all the de- 
fenses or counter claims he has, whether legal or equitable, or both, 
as that now in actions at law on an award, the defendant may set up 
any matter which shows the award invalid, whether such matter ap- 
pears upon its face or not. Ferson vs. Drew was a suit in equity to 
restrain the prosecution of an action on an award previously,com- 
menced, and to vacate the award on the ground that the arbitrator 
had committed gross mistakes in certain computations, etc. It was 
held that the grounds of action were available to the plaintiffs as a 
defense in the action at law on the award, and hence that a demurrer 
to the answer in the equity action was properly sustained as a de- 
murrer to the complaint therein, The principle upon which the case 
was decided is sufficiently comprehensive to admit any ground of de- 
fense which goes to the validity of the award. The only distinction 
between that case and this is that in Ferson vs. Drew, or rather in 
Drew vs. Ferson (which was the action on the award), the plaintiff 
pleaded the award, and the defendant was allowed to impeach its 
validity by answer ; while here the defendant sets up the award in 
his answer as a defense ; and the statute interposes a denial of its 
validity by the plaintiff, without his spreading an express denial 
thereof upon the record. Rev. St. p. 728, § 2,667. The two cases are 
alike in principle, and the present case is ruled by Ferson vs. Drew ; 
hence it was competent for the plaintiff to prove in this action any 
facts, the existence of which would invalidate the award pleaded and 
relied upon by the defendant. 

3. We are now to determine whether the facts ill the plaint- 
iff offered, but was not allowed to prove, would, if proved, invali- 
date the award. The offers are not very clearly or very fully ex- 
pressed, but due allowance must be made for the fact that they 
were necessarily framed in the haste incident to the trial. It would 
be unreasonable to require that they should be expressed with 
the precision and accuracy required in pleadings ; and such a re- 
quirement would be especially unreasonable in this case, in view 
of the fact that the offers were made after the court had in effect 
ruled out all evidence impeaching the validity of the award, and 
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no objection was taken to the admission of the offered evidence 
because the offers lacked precision or explicitness. We think the 
plaintiff substantially offered to prove that he was deprived of the 
right to introduce any evidence to the arbitrators (whether through 
the act of the defendant or the arbitrators seems immaterial), and 
that the arbitrators excluded the damages to unregistered negatives 
from their appraisal and award. 

First. As to the exclusion of evidence. Whether the submission 
and award are ruled by the statute (Rev. St. p. 893, c. 158), or 
whether they constituted merely a common-law arbitration, we are of 
the opinion that the plaintiff was entitled to introduce evidence to 
the arbitrators of the amount of his loss. If the proceeding was ruled 
by the statute (as counsel for defendant maintained in his argument), 
the exclusion of evidence violated a plain provision of section 3,549, 
which is that “all of the arbitrators must meet together and hear all 
the proofs and allegations of the parties.” If this was merely a com- 
mon-law arbitration, the right of the plaintiff to introduce evidence 
pertinent and material to the issue is equally clear. Morse, Arb. & 
Award, 142, et seq., and cases cited. Whether it be a statutory or 
common-law arbitration, the exclusion of proper testimony is fatal to 
the award. 

In Van Courtlandt vs. Underhill, 17 Johns., 405, decided by the 
court for the correction of errors, Chief Justice Spencer said : “If 
the arbitrators refuse to hear evidence pertinent and material to the 
matter in controversy, it is unquestionably such misconduct as will 
vitiate an award in a court of chancery.” Page 450. We have al- 
ready held that the aggrieved party may also be heard to assert 
the invalidity of the award for such cause in a court of law. The 
same result would necessarily follow the exclusion of such evidence 
through the fraud of the opposite party. We do not intend to say that 
it is not competent for parties to anarbitration so to frame the sub- 
mission that the arbitrators may decide the controversy upon their 
own judgment and observation, without resort to evidence aliunde, 
but here we have no such submission. 

Second. As to the alleged failure of the arbitrators to include in 
their award the damages to unregistered negatives, it is only nec- 
essary to say that such negatives were included in the policy and 
submission, and it does not conclusively appear from the award that 
the damages thereto were included therein. The award is that the 
loss amounted to a certain aggregate sum “on negatives, roller 
and furniture and other property.” While, perhaps, in the absence 
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of proof, it might fairly be presumed that all the negatives were 
included, yet the presumption is not conclusive, and the plaintiff 
should be allowed to show that in fact all were not included. The 
.ule undoubtedly is that the failure to pass upon all of the matters 
submitted is fatal to the whole award, rendering it void. Morse, 
345, and cases cited in Note 1. The evidence offered to prove the 
foregoing propositions of facts should have been received. Its re- 
jection was error. 

4. A single additional point remains to be considered. The com- 
plaint alleges that when the policy was issued the plaintiff was the 
owner of the insured property, and continued the owner thereof 
until it was burned. To thisthe defendant answered that he had no 
knowledge or information thereof sufficient to form a belief, but ad. 
mitted issuing the policy which described the property as that of 
the plaintiff. No proof of title to the insured property was made 
or offered by the plaintiff. Counsel for defendant claims that this 
omission is fatal tc the plaintiff’s right of recovery, and that the di- 
rection to the jury to find for the defendant should be upheld on 
that ground. The position is not welltaken. The true rule is thus 
stated by Mr. Wood, and is well fortified with authority: ‘“ While, if 
denied, the plaintiff must establish an insurable interest in the prop- 
erty, yet the fact that the policy describes the property as that of 
the insured, is prima facie sufficient, and casts the burden upon the 
company of showing that in fact he had no interest.” Wood, Ins., 
p. 500, § 270. 

The judgment of the Circuit Court must be reversed, and the 
cause remanded for a new trial. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


BOCKOVER 
US. 


LIFE ASSOCIATION OF AMERICA erc.* 


When a foreign insurance company doing business in Virginia becomes insol- 
vent, and in pursuance of the laws of the State by which it was chartered, 
by a provision of its charter, and by a decree of a court of the State by 
which it was chartered. its insolvency is decreed, and its assets transferred 
to a superintendent of insurance; choses in action in Virginia become vest- 
ed in such insurance superintendent for the benefit of the creditors of the 
company. They cannot be thereafter attached by a Virginia policy-holder ; 
and attachments sued out for that purpose will be abated. 


Persons dealing with a corporation are affected with a notice of, and bound by, 
the provisions of its charter and the laws of the State by which it was 
chartered, affecting the same. 


This was an appeal from a decree pronounced by the Chancery 
Court of the city of Richmond in a suit brought by Benjamin T. Bock- 
over against the Life Association of America, Wm. C. Knight, T. M. 
Fowlkes, E. C. Stacy, Geo. P. Stacy, John A. Mosby, Thomas Guy, 
H. C. Heckler, J. R. Rennie, W. A. Rennie, John H. Wright, R. S. 
Elam, T. G. Elam, Thomas B. Henley, A. T. Hundley, W. H. Tappy, 
Miles B. Branch, and B. K. M. Friend, defendants. The facts are 
sufficiently stated in the opinion of the court for a proper understand- 
ing of the points decided. 


Joun Hunter, Tuomas Tass, and Kenr & Neatz, for Appellants. 
Ricwarp L. Maury, for Appellees. 


CuRISTIAN, J. 
While the record in this case is quite voluminous, and the case 


* Decision rendered at Richmond, November Term, 1882. From Virginia Law Journal. 
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has been elaborately argued in printed notes of great length, in which 
the counsel on both sides have certainly exhibited great industry and 
research, we think the case presents a single question, which may 
be disposed of briefly upon well recognized legal principles sus- 
tained by unquestioned authority. 

The following is a brief statement of the pleadings and the undis- 
puted facts :— 

The Life Association of America was chartered under the laws of 
Missouri, and conducted life insurance business in the State of 
Virginia, having its agents here, and having complied with the re- 
quirements of the statute law of this State respecting foreign insur- 
ance companies. 

The appellant had taken out a policy of insurance on his life in 
this company. 

The company afterwards became insolvent, and its insolvency 
was decreed by a court of competent jurisdiction in the State of 
Missouri, the company regularly dissolved, and the decree of disso- 
lution was entered on the 10th day of November, 1879. 

The appellant was insured in said company for the sum of $10,000, 
for the benefit of his wife and children, payable on the 28th of Sep- 
tember, 1882, his policy being what is known as an endowment 
policy. 

In February, 1880, he filed his bill in the Chancery Court of the 
City of Richmond, in which he alleged the insolvency of the com- 
pany, the fact that it wasa non-resident corporation, and claimed 
that there was due to him as the fair value of said policy, the sum of 
at least $4,416.60. 

He further alleges that there was due to the company large debts 
from citizens of Virginia, secured by deeds of trust on lands in this 
State; and after making these debtors parties to his bill, insists that 
as the corporation is a non-resident he is entitled to attach the debts 
due here to the payment of his claim, and prays that proper 
writs of attachment may be issued against the aforesaid debtors of 
said company, and that all proper and necessary steps may be taken 
to subject said debts to the payment of his claim. 

Upon the filing of this bill, and upon the affidavit required by law, 
an attachment was regularly sued out of the clerk’s office of the 
Chancery Court of the City of Richmond, and the parties who were 
indebted to the said Life Association of America were duly sum- 
moned to appear and answer. 
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To this bill the Life Association of America was also made a party 
defendant, and answered the bill. 

The answer admitted the insurance of the appellant, and does not 
controvert the amount of the claim in controversy, but denies that 
the debts sought to be attached are liable to the claim of the plaintiff 
by virtue of said attachment. 

The answer avers that before the institution of this suit, to wit., 
in October, 1880, proceedings were instituted against the Life As- 
sociation of America in the Circuit Court of the City of St. Louis, 
under the provisions of the existing law of Missouri, by the superin- 
tendent ofthe insurance department of that State, to have it dissolved, 
alleging it to be insolvent and unable to properly continue its said 
business; that the said court, after due reference and inquiry, found 
that respondent was insolvent, and so decreed, and on the 10th of 
November, 1879, entered an order of dissolution, and conveyed all of 
its assets and property of every kind and description wherever sit- 
uated, including the notes in controversy, which were then in re- 
spondent’s possession in St. Louis, to William 8S. Relfe, superintend- 
ent as aforesaid, for the benefit of respondent’s creditors and mem- 
bers in manner and furm as provided in the General Insurance 
Statute of Missouri, and in the order as to payment of claims upon 
said assets as named in said law. 

With the record is filed the charter of the Life Association of 
America, and also the decree of the Circuit Court of the City of St. 
Louis, which declares the insolvency of the corporation, and its dis- 
solution; and also declares that all property, real, personal or 
mixed, whether the same may be in the State of Missouri or else- 
where, “and all rights, claims and choses in action, wheresoever and 
in whatsoeve manner existing at the date of the commencement of 
this suit be, and the same are hereby, invested in said Wm. S. 
Relfe as such superintendent of the insurance department of this 
State and his successor for the use and benefit of the creditors and 
policy-holders of said association, and such other persons as may be 
interested in the same.” 

Upon the coming in of this answer and the exhibits above referred 
to, and depositions filed in the cause, the Chancery Court of the City 
of Richmond being of opinion that the attachments in this case 
were issued without sufficient cause, entered its decree abating said 
attachments. 

It was from this decree that an appeal was allowed by one of the 
judges of this court. 
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The court is of opinion that there is no error in this decree of the 
said Chancery Court. 

The attachments in this case were issued against certain parties 
who were debtors to the association in this State, and whose debts 
were secured by deeds of trust upon real estate. But, before the is- 
suance of these attachments, these very debts had already been trans- 
ferred, by the decree of a court of competent jurisdiction in Mis- 
souri, to William S. Relfe, who, by the laws of Missouri, was the 
superintendent of the insurance department of that State. 

This decree was in pursuance of the statute laws of the State of 
Missouri, which, being in force when the charter of the association 
was granted, were, in legal effect, a part of said charter. And all 
parties insuring in said company are bound to take notice of the pro- 
visions of said charter and the statute law pertaining thereto. 

Atthe time this suit was brought, the choses in action were in the 
actual possession of Relfe, and both, by the statute law of Missouri 
and the decree of the Circuit Court of St. Louis, had been transferred 
to him, to be held for the benefit of the creditors and members 
of the association, in accordance with the provisions of the laws of 
the State of Missouri. 

Being thus transferred before the institution of this suit, and being 
held by Relfe under the statutes and decree before referred to, it is 
plain they were not liable to the plaintiff's attachments. Relfe held 
them at that time under a specific trust declared by said decree and 
statutes. 

We deem it only necessary to refer to the opinion of Chief Justice 
Waite in Relfe vs. Rundle, 13 Otto, 222, in which the precise ques- 
tion now before us was decided by the Supreme Court of the United 
States, and in which the Missouri statute, with reference to the Life 
Association of America, was construed, and in which Relfe, the main 
defendant in this cause, was a party. 

The Chief Justice, delivering the opinion of the court, says: 
‘*Relfe is not an officer of the Missouri State Court, but the person 
designated by law to take the property of any dissolved life insur- 
ance corporation of that State, and hold and dispose of it in trust 
for the use and benefit of creditors and other parties interested. 
The law which clothed him with this trust was, in legal effect 
part of the charter of the corporation. He was the statutory suc- 
cessor of the corporation for the purpose of winding up its affairs. 
As such, he represents the corporation at all times and places in all 
matters connected with this trust. He is the trustee of an express 
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trust, with all the rights which properly belong to such a position. 
He is an officer of the State, and as such represents the State in its 
sovereignty while performing its public duties connected with the 
winding up of the affairs of one of its insolvent and dissolved cor- 
porations. His authority does not come from the decree of the court, 
but from the statute. * * * * * 

* * * * * * * 

No State need allow the corporations of other States to do busi- 
ness within its jurisdiction unless it chooses, with, perhaps, the ex- 
ception of commercial corporations ; but if it does, without limita- 
tion, express or implied, the corporation comes in as it has been 
created. Every corporation necessarily carries its charter wherever 
it goes, for that is the law of its existence. It may be restricted in 
the use of some of its powers while doing business away from its 
corporate home, but every person who deals with it everywhere is 
bound to take notice of the provisions which have been made in its 
charter forthe management and control of its affairs, both in life and 
after dissolution. 

By the charter of this corporation, if a dissolution was decreed, its 
property passed, by operation of law, to the superintendent of the in- 
surance department of the State, and he was charged with the duty 
of winding up its affairs. Every policy-holder and creditor is charged 
with notice of this charter right, which all interested in the affairs of 
the corporation can insist shall be regarded.” 

This case seems to be conclusive of the one before us, and it is 
plain from this construction of the charter of the Life Association of 
America, and of the Missouri statute, declared by this decision to be 
a part of the charter of which both, policy-holder and creditors must 
take notice, that the attachments in this suit could not be issued 
against the debtors of the company in this State, and that such 
choses in action were not liable to the claim of the attaching credi- 
tor. See also Howe, Knox & Co. vs. Ould & Carrington, 28 Gratt. 
14; and Kirkland, Chase & Co. vs. Brune, 31 Gratt., 126. 

Upon these authorities, and for the reasons above stated, we are 
of opinion that the decree of the Chancery Court of the City of 
Richmond, abating the attachments sued out by the appellant, is 
plainly right, and must be affirmed. 

Decree affirmed. 
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UNITED STATES CIRCUIT COURT OF MISSOURL 


FLETCHER er at., 


NEW YORK LIFE INS. CO.* 


\ 
/ 
vs, ) 
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The policy based on the application made in Missouri declared that it was to 
be issued by the home office in another State upon the return of the appli- 
cation. 


Ileld, that the company could not exempt itself from the control of Missouri 
statutes by policy stipulations. 


Held, that the policy was a Missouri contract. 


Where the application is the basis of the contract, the statement that the in- 
sured had not the very disease which he actually had and died of is fatal 
to recovery, unless the statement was fraudulently introduced without the 
knowledge of the applicaut. But it may be shown in evidence that the 
latter truly answered and the agent fraudulently introduced the state- 
ment. 


Demurrer overruled. 


Treat, J. 


There are, substantially, only two questions involved. 

1. Inasmuch as the policy sued on declares that it rests on the 
basis of answers made in the application, and that said policy was to 
be issued at the home office in New York on the return thereto of 
the application, can the plaintiff avail himself of the force of the 
Missouri statute? The defendant company was doing business in 
Missouri, with the privileges granted to it when said insurance was 
effected. It may be that the formal acceptance of the proposed 
contract was, by the letter of the contract, to be consummated in 
New York. The broad proposition, however, remains, no artifice to 
avoid which can be upheld. The statutes of Missouri, for salutary 
“Decision rendered Sept. 28,1882. = 
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reasons, permit foreign corporations to do business in the State on 
prescribed conditions. 

_ If, despite such conditions, they can, by the insertion of clauses in 
their policy, withdraw themselves from the limitation of the Missouri 
statutes while obtaining all the advantages of its license, then a for- 
eign corporation can, by special contract, upset the statutes of the 
State and become exempt from the positive requirements of the law. 
Such a proposition is not to be countenanced. The defendant cor- 
poration chooses to embark in business within this State under the 
terms and conditions named in the statutes. It could not by paper 
contrivances, however specious, withdraw itself from the operation 
of the laws by the force of which it could alone do business within 
the State. To hold otherwise would be subversive of the right of a 
State to decide on what terms, by comity, a foreign corporation 
should be admitted to do business or be recognized therefor within 
the State jurisdiction. Each State can decide for itself whether a 
foreign corporation shall be recognized by it, and on what terms. 

Primarily, a corporation has no existence beyond the territorial 
limits of the State creating it, and when it undertakes business be- 
yond it does so only by comity. 

The defendant corporation having been permitted to do business 
in Missouri, under the statutes of the latter, was bound by all the 
provisions of those statutes, and could not by the insertion of any of 
the many clauses in its forms of application, etc., withdraw itself 
from the obligatory force of the statute. The contract of insurance, 
therefore, is a Missouri contract, and subject to the local law. 

There are other questions involved in the demurrer which are of 
no small importance. 

It is averred that the answers to questions in the application were 
not only false, but as to matters which were so far essential to the 
truth as to fall within the terms of the statute, in other words, that 
the insured died of the very disease which he denied or concealed. 
If that be so, there can be no recovery. 

On the other hand, it is alleged that he made the fullest and most 
honest disclosures with respect thereto, and referred to the soliciting 
agent, who in his anxiety to secure the policy, and being acquainted 
with the applicant, wrote down as answers to the question objected 
to, not what the applicant answered, but what he (the agent) chose 
to fill out, so as not to lose the risk. This involves the proposition, 
whether, when under the terms of a policy the application is de- 
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clared to be the sole basis thereof, any evidence will be heard to 
avoid its effect against the party’s own signature. 

This question is not a new one. Of course a fraud will bind no 
one. Why, then, should a signature to an application of this kind 
procured by fraud be obligatory. It is not a question of estoppel ; 
for an insurance company may have continued to receive premiums 
in ignorance of the false statement by the applicant, and therefore 
should not be held to a fraudulent contract of whose fraudulent 
character it knew nothing. 

The real question presented is whether the averments in the reply 
are sufficient to overcome the defense set up. We hold that if the 
statements of the reply are true, then the defense is overcome. If 
the disease mentioned was fatal, the plaintiff, even under the Mis- 
souri statutes, is driven to show that the answers to the application 
which he signed were, despite his signature, never made by himn— 
in other words, that a fraud was perpetrated on him by the com- 
pany’s agent. 

Analyzing the pleadings, there is room for comment as to the form 
thereof. The doctrine is clear that only probative or ultimate facts 
can be pleaded, and not mere matters of evidence. The reason is 
obvious. What issue shall be taken? Not on details of evidence 
tending to show a fact, but solely as to the existence of the probative 
fact itself. With due regard to the rules of pleading, it appears that 
despite surplusage the replications must be held good in the light of 
the legal rules stated, inasmuch as there can be no pleadings subse- 
quent to the reply. 

Demurrer to reply overraled. McCrary, J., concurs. 
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UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT, ILLINOIS 


EMMA KLAIBER ) 


US. 


ILLINOIS BENEVOLENT MASONIC eee 


The insured represented in his application to a benevolent association that 
he was an affiliated master Mason, which was not true, and the by-laws 
permitted only such to become members. 


The policy was afterwards exchanged for another, which provided that any 
misrepresentations should work a forfeiture. 


Held, that the misrepresentation in the first policy did not avoid it unless in- 
tentional, and no new consideration having been given for the second poli- 
cy, nor new application or examination made, no new conditions of war- 
ranty could be imported into it. 


Freperick Untimann, for Plaintiff. 
Fartan Q. Bax, for Defendant. 


Buopcert, J. 

The defendant is a corporation organized under the laws of the 
State for the purpose of insuring the lives of Masons. The by-laws 
of the company provided that only affiliated master Masons could be- 
come members and take out policies of insurance. In December, 
1873, Klaiber made application, stating that he was an affiliated 
master Mason, and a member of the Acassia Lodge, of La Salle. 
His application was accepted and a policy issued. In 1876, his wife, 
for whom the policy had been issued, died, and he afterward mar- 
ried the plaintiff in this case, and at her request the old policy was 
surrendered and a new one issued, in which the loss was made pay- 
able to the plaintiff. Klaiber paid all the assessments made on him 
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down to his death in July, 1880. On July 21, 1880, the society 
changed its by-laws so as to allow any master Mason, whether affili- 
ated or not, to become a member. After Klaiber’s death the state- 
ment was found to be untrue as to his being an affiliated master 
Mason. He had taken a demit from Acassia Lodge some time before 
making the application. The defense was based on the misrepre- 
sentation, the policy on which the suit was brought providing that 
any misrepresentation would make the policy void. The court de- 
cided under the first policy to the first Mrs. Klaiber there was no 
warranty that the representations were true, and under that policy 
unless it appeared that the misrepresentations were intentionally 
made, the policy would not thereby be rendered void, but in the 
second policy was a clause expressly making misrepresentation a war- 
ranty and the question then arose as to whether the decree should 
be governed by the first or second policy. Inasmuch as there was 
no new consideration for the second policy, nor anew examination of 
Klaiber, and no new application had been made, and as the second 
policy was issued in lieu of the first, it was not competent for the so- 
ciety to add any conditions not contemplated at the time of the 
original application. Judgment would be given for the plaintiff for 
$1,600. 





1883. ] Carlwitz vs. Germania Fire Ins. Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF NEW JERSEY 


EMMA M. CARLWITZ 
Us. 


GERMANIA FIRE INS. CO. 


Insurance on specific items, not absorbed, cannot be diverted to cover an ex- 
cess of loss over insurance on other items mentioned in the policy. 


The burden of proof in case of alleged arsonis on the company, but a prepon- 
derance of evidence is sufficient. 

Where the company threatened to cancel at the end of a specified time, unless 
the balance of premium was paid and the policy was so canceled on its 
books, the cancellation was void if the insured had agreed with the agent 
to pay such balance in groceries when called for, and he was at all times 
ready to fulfill the agreement. 


A refusal to pay upon the ground of cancellation is a waiver of proofs. 
The burden of proof as to amount of loss is on the insured. 


Mr. Leonarp, for Plaintiff. 
Mr. Cuerman, for Defendant. 


Nrxon, J. 

This is an action on a policy of fire insurance, brought to recover 
the damages alleged to have been sustained by the plaintiff on ac- 
count of a fire, which occurred in her grocery store on the morning 
of Oct. 31, 1880. The policy is dated on the 24th of March, 1880, 
and recites that, in consideration of ten dollars, the defendant com- 
pany had insured the plaintiff for the amount of two thousand dol- 
lars against loss by fire for the period of one year from the date. 

The following facts seem to be uncontroverted :— 

Karly in the spring of 1880 the husband of the plaintiff rented of 
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the owner a grocery store at the corner of First Street and Madison, 
in the city of Hoboken. In addition to the storehouse, he also 
rented rooms in the story above for the occupancy of his family, 
consisting of the plaintiff and one child. 

In March of the same year, after the grocery store was opened, 
the husband and the bookkeeper of the defendant company, at its 
branch office in Hoboken, who was paid for soliciting policies, en- 
tered into negotiations in regard to an insurance upon the store 
goods, store fixtures and the household furniture on the floor above. 
The terms of the policy were agreed upon, to wit, fifty cents on 
the one hundred dollars. It was drawn up, signed, countersigned, 
executed by the company and delivered to the husband on the 24th 
of March, 1880. He was acting asthe agent of his wife, who is al- 
leged to have been the owner of the property. The policy was is- 
sued for two thousand dollars, as follows: $1,200 on the stock of 
groceries in the store, $300 on the store fixtures and furniture and 
$500 on the household furniture, wearing apparel and family stores. 
Where insurances are thus effected in specific amounts on specific kinds 
of property the insured, in case of loss, can only look for indemnity 
to the particular fund which was intended to indemnify the particu- 
lar property. Thus, I have heard of no proof of loss of household 
furniture, and hence the $500, which was taken to insure against loss 
thereon, may be dismissed from your minds in considering your 
verdict. The evidence also in regard to the loss from the injury to 
the stores fixtures, embracing the counters and shelving, was very 
vague and unsatisfactory, but I shall refer to that further on, when I 
come to the question of damages. 

To aid you, gentlemen, in making up your verdict, I will now 
briefly allude to four questions which the case presents for your con- 
sideration :— 

The first one has reference to the origin of the fire; the second to 
the alleged cancellation of the policy by the company; the third to 
the need and the sufficiency of the proof of loss; and the fourth to 
the evidence in regard to the damages. 

1. What was the origin of the fire? It has not been distinctly 
charged, but it was half suggested that there was fraud in its origin. 
If any fraud existed, which can be traced to the plaintiff, she is not 
entitled to recover. 

You heard the testimony of the police officer who first observed 
the fire. The facts stated by him were of a character to give rise 
to grave suspicions. But suspicions are not sufficient. The burden 
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of proof here is upon the defendant corporation, and it must submit 
to you evidence sufficient to convince you that the plaintiff had 
knowledge, directly or indirectly, of a willful attempt to burn the 
property. I do not say that you must be satisfied of this beyond a 
reasonable doubt, because the old doctrine has been exploded that 
it requires the same measure of proof, in a civil suit, to warrant 
the jury in finding that the party willfully burnt his property to 
defraud the insurance company as it did to convict on an indict- 
ment charging that offense. It is now considered a question of pre- 
ponderating proof. On which side is the weight of evidence? Un- 
less clearly against the plaintiff, it is your duty to find that the fire 
was accidental or its origin unknown. 

2. The next question is whether the company had a right on the 
24th of September, 1880, to cancel the policy ? 

The defendant claims the right to cancel, on the ground that the 
annual premium due for the insurance was ten dollars; that the in- 
sured paid five dollars, and upon repeated applications neglected or 
refused to pay more; that he was formally notified that the com- 
pany would cancel the policy at the end of six months unless the 
residue of the premium was paid, and that it was, in fact, canceled 
on the books of the company in the month of September before the 
fire. 

The testimony on this point is very conflicting. Carlwitz, the hus- 
band of the plaintiff, on the other hand, states that whilst he was 
making inquiries in regard to placing an insurance upon the prop- 
erty, he was approached by a Mr. Nieuman, the bookkeeper of the 
branch office of th: defendant company at Hoboken, and who was 
in the habit, in addition to his other business, of soliciting policies 
for the company, and that after some negotiations, the agent agreed 
to issue a policy for one year in the sum of two thousand dollars 
for the premium of ten dollars—one half of which might be paid 
in cash and the remaining half in groceries from the plaintiff's 
store; that he paid the cash when the policy was issued, and re- 
ceived a receipt for $10 in full for the premium, with the under- 
standing that he should fil' an order for groceries for the value of 
five dollars whenever requested; that he had unfortunately lost the 
receipt, but that he had been willing at all times, and had frequently 
offered to supply the groceries according to the contract. 

This statement is denied by the witnesses of the defendant, and 
their denial, to some extent at least, seems to be corroborated by cir- 
cumstances. 
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It is for you to determine where the truth lies, and your verdict 
must be controlled by the result of your deliberations. 

If you believe the husband of the plaintiff, then no forfeiture or 
cancellation of the policy was permissible. because the plaintiff 
complied with her agreement respecting the payment of the pre- 
mium. But,if you rather give credence to the testimony of the 
witnesses for the defendant upon this point, the policy was lawfully 
canceled on account of the non-payment of the premium, and you 
must render a verdict for the defendant. 

3. If you find that the policy was unlawfully canceled, you will 
next inquire into the sufficiency of the proof of loss. 

The policy requires certain formal proofs to be made by the in- 
sured after a fire, before the insurer can be called upon to pay the 
loss. The defendant presents these proofs here, and says they are 
insufficient. But, under the facts shown in the case, it is not a ma- 
terial question whether such proofs were offered in proper form or 
not. The defendant is estopped from raising the question here, in- 
asmuch as it was not suggested before the suit was brought. The 
undisputed evidence is that the agent of the company, on the morn- 
ing after the fire, when informed of it, refused to pay anything, 
upon the distinct ground that the policy had been canceled. 

4. As to damages. If you holdthat the defendant had no right to 
cancel the policy, you will then have to consider the question, what 
sum has the plaintiff proved to you that she ought to have for the 
loss which she has sustained? The burden of proof here is upon 
her. The amount of the insurance was $300 onthe store fixtures 
and $1,200 on the stock of groceries. These are the maximum sums 
that can be awarded, however far beyond them the actual loss ex- 
tended. And you can only give the amount of loss shown to your 
satisfaction. I have never known a case of this kind tried where 
the proof as to the extent of the fire and the real damage done 
has been left in such an unsatisfactory state. The jury cannot 
guess at damages. There must be evidence to enable you to form 
a judgment. The plaintiff, knowing very little about the stock on 
hand or its value, she relies solely upon the testimony of her hus- 
band. You heard his statement, and must base your verdict upon 
your view of its character, scope and meaning. 

in this controversy, gentlemen, the plaintiff is a woman and the 
defendant a corporation. It is difficult for a jury not to be misled 
by their prejudice in such a case. Jurors are men and have a 
chivalric feeling for the gentler sex They are also apt to have 
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more or less prejudice against corporations. The court room is no 
place for any such feeling. Corporations are entitled to the same 
justice, and to the same application of the principles of the law as in- 
dividual citizens. Indeed, a corporation is only a modern contriv- 
ance, wherein a number of persons unite their capital together for 
business purposes, and in all controversies respecting their rights 
the same law must be administered as if the stockholders, as men, 
were endeavoring to secure their personal rights. 

You will therefore look at the case impartially, and render the ver- 
dict which you would render if the issue was between man and 
man. This is no place for sympathy. Courts are organized and 
juries are summoned to mete out equal and exact justice to all, and 
where they fail to do this they come short of fulfilling the chief ob- 
ject of their organization. 

Verdict for plaintiff in the sum of $400. 





Tteport of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas, No. 1, of Allegheny County. 


METROPOLITAN LIFE INS. CO. ) 


Us 


) 
DRACH.* ) 


A life policy stipulated to pay the sum specified in a schedule, which con- 
tained in plain written characters ‘‘ $i50;’ beneath the figures was printed 
that if death occur after three and within six months, one third only of 
the above sum would be payable; if after six months, and within one 
year, two thirds only, and the full amount only if death occur after one 
year; ina case where death occurred within three months of the date of 
policy. 

Hell, that the general undertaking was to pay $150, and if it was intended 
that no liability whatever should be incurred, unless the insured survived 
the first three months, it should have been expressed in language not cal- 
culated to mislead, and that the company was liable. 


Messrs. G. L. B. Ferrerman and W. K. Jenninas, for Plaintiff in 
Error. 
R. B. Parginson and J. F. Giipea, Contra. 


STERRETT, J. 

By demurring generally to the declaration, the defendant below 
admitted the truth of all matters of fact sufficiently pleaded therein; 
and hence it foliows that if a good cause of action is properly pre- 
sented in either count of the declaration, there was no error in over- 
ruling the demurrer and entering judgment for the plaintiff. What- 
ever doubt may exist as to the sufficiency of the first count, the sec- 
ond, though somewhat informal, is substantially good, and supports 
the judgment. 

The first count is on the contract of insurance, as evidenced by 


* Opinion filed November 20, 1882. From Pittsburgh Legal Journal. 
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the policy of which profert is therein made. We are not prepared 
to say that it also does not disclose a good cause of action. The 
agreement of the company, as expressed in the policy, is to pay, 
“upon reeeipt of proofs, satisfactory to the company, of the death 
of the life insured,” the ‘sum of money stipulated in the schedule, 
under the words “amount of insurance.” Turning to the printed 
schedule, which forms part of the policy, we find $150 written in 
plain characters under the words above mentioned. This is evident- 
ly “the sum of money stipulated” to be paid in the event of death 
and satisfactory proof thereof ; but underneath the figures is printed 
the following, viz.: “ one third only of the above sum payable if death 
occur after three calendar months, and within six calendar months 
from date; two thirds only if death occur after six calendar months, 
and within one year, and the full amount only if death occur after 
one year.” 

In view of this limitation as to the amount payable in certain con- 
tingencies, it is contended that the company has not obligated itself 
to pay anything in the event of death within three months from 
date of the policy; and, irasmuch as it is averred in the first count 
that the insured died within that time, it discloses no cause of 
action, and is therefore bad. If the provision above quoted was de- 
signed to convey the meaning thus contended for, it is badly ex- 
pressed and calculated to mislead. Three contingencies appear to 
be therein provided for:— 

First—Death of the insured during the fourth, fifth and sixth 
calendar months, in which event “one third only” of the stipulated 
amount shall be paid. 

Second—Death within the seventh to twelfth month inclusive, in 
which event “two thirds only” shall be paid. 

Third—Death after one year from date of policy, in which event 
“the full amount only” shall be paid. 

It contains no express provision for the contingency of death 
within the first three months, and no unnecessary implication or lib- 
eral construction should be resorted to, for the purpose of reliev- 
ing the company from the payment of the sum specifically men- 
tioned in the policy. Construing it, as should be done, most 
strongly against the insurer, it is by no means clear that the lan- 
guage used by the company exempts it from all liability in the 
event of death within the first three months. Its general undertak- 
ing, as we have seen, is to pay $150, upon receiving satisfactory 
proof of death. If it was ivtended that no liability whatever should 
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be incurred, unless the insured survive the first three months, it 
should have been expressed in language not calculated to mislead, 
or entrap the ignorant and unwary. 

In Bauman vs. the Metropolitan Life Insurance Co., 8 Ins. World, 
335, cited on argument by the plaintiff in error, the phrasgology of 
the policy was entirely different. It provided that if the party died 
within the three calendar months, no loss should be payable. If 
such language had been used in the policy before us, there could 
be no question as to the insufficiency of the first count. But, 
whether that count be considered good or bad, the second, as has ‘ 
already been observed, is sufficient, in form as well as substance, to 
sustain the judgment of the court below. In the contemplated as- 
sault on the first count, the nature of the second appears to have 
been overlooked. 

Judgment affirmed. 

Gorvon, Trunkey and Green, J. J., dissent. 





Fill vs. Commonvealth. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Oyer and Terminer of Lycoming County. 


HILL 
Us. 


COMMONWEALTH.* ) 


The malicious setting fire to a barn belonging to a dwelling-house, so situated 
that its destruction by fire would endanger the dwelling-house, constitutes 
felonious arson under the 137th section of the Penal Code, P. L., 1860, 415, 
although the barn was not adjoining nor parcel of the dwelling-house, and 
the latter was not in fact burned. 


Charles Hall was indicted and tried for felonious arson. The in- 
dictment contained three counts. The first charged him with felo- 
niously, maliciously and voluntarily burning a barn belonging to the 
dwelling-house ; the second count with feloniously, maliciously and 
voluntarily burning a barn, parcel of a dwelling-house ; the third 
count with feloniously, willfully and maliciously burning a barn con- 
taining hay and grain. 

The testimony was not printed. Defendant's counsel presented the 
following point : “If the jury believe from the evidence that the 
barn mentioned in the indictment was located at some distance from 
the dwelling-house, not adjoining nor parcel thereof, nor connected 
therewith by any intervening structure, and that the dwelling-house 
was not burned by the burning of the barn, the defendant cannot 
be convicted under this indictment.” Answer. “ We decline to charge 
you as requested in this point. We say to you that if you find that 
the barn which was destroyed was a part of the necessary buildings 
used on the Barclay farm, and was so situated that its destruction by 


* Opinion filed October, 1881. 
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fire would endanger the dwelling-house on the same premises, then 
the barn ‘ belonged to’ the dwelling-house, as contemplated by the 
137th section of our Penal Code, and as set forth in this indictment.” 

Verdict, guilty in manner and form as indicted. The prisoner was 
sentenced to pay a fine of $500, and to be imprisoned in the Eastern 
Penitentiary for ten years. The defendant took this writ of error, 
assigning for error the answer to the above point. 


Curnton Luoyp, Ese, for Plaintiff in Error. 

The court in their answer to the point failed to distinguish between 
the two offenses set forth in the 137th and 138th sections ; if the de- 
fendant was guilty at all, the facts as stated in the point brought the 
case within the 138th section, which makes the act therein mentioned 
a misdemeanor, and not a felony. 


Messrs. Joun J. Rearpon and J. J. Merzaer, Esas., Contra. 


Paxson, J. 

The single assignment of error in this case involves the proper 
construction of the 137th section of the Penal Code. The plaintiff 
in error was convicted of arson in setting fire to a barn. Upon the 
trial below, his counsel asked the court to instruct the jury “that if 
they believe from the evidence that the barn mentioned in the indict- 
ment was located at some distance from the dwelling-house, not ad- 
joining nor parcel thereof, nor connected therewith by any interven- 
ing structure, and that the dwelling-house was not burned by the 
burning of the barn, the defendant cannot be convicted under this 
indictment.” The court answered the point as follows: “We de- 
cline to charge you as requested in this point. We say to you that 
if you find that the barn which was destroyed was a part of the nec- 
essary buildings used on the Barclay farm, and was so situated that 
its destruction by fire would endanger the dwelling-house on the same 
premises, then the barn belonged to the dwelling-house as contem- 
plated by the 137th section of our Penal Code.” 

The dwelling-house was not burned, and it was contended that for 
this reason the plaintiff could not be properly convicted under the 
137th section, which refers to felonious arson, but should have been 
indicted under the 138th section, which defines a lower grade of 
burning and punishes it as a misdemeanor only. 

A careful consideration of the 137th section leads us to the con- 
clusion that the learned judge of the court below was correct in his 
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ruling. The section referred to defines and punishes three classes of 
felonious arson, viz.: 1. The burning of or setting fire to any factory, 
mill or dwelling-house of another ; 2. The burning of or setting fire 
to any kitchen, shop, barn, stable or other outhouse, that is parcel of 
such dwelling, or belonging or adjoining thereto ; and 3. The setting 
fire to or burning of any other building by means whereof a dwelling- 
house shall be burned. In the cases mentioned in the last class, viz., 
“any other building,” that is to say, than those enumerated in the 
first and second classes, it would be necessary in order to convict, to 
aver and prove that a dwelling-house had been burned by means of 
the particular act charged against the defendant. It is manifest the 
words “by means whereof a dwelling-house shall be burned ” have 
no application to the first class, as dwelling-houses are included in 
that class. We think it equally clear that they do not apply to the 
second class. This class comprises only such buildings, the burning 
of which by reason of their proximity to a dwelling-house would en- 
danger the safety of the latter. They must be “parcel of such dwel- 
ling, or belonging or adjoining thereto.” This language is explicit. 
The Legislature have employed apt words to express their meaning. 
It was intended to reach just such a case as this. As farm buildings 
are constructed in this State, it is seldom the barn adjoins the house; 
it may not even be parcel of it ; but the word “belonging” is com- 
prehensive, and includes all barns so near a dwelling-house on the 
same premises as to endanger the safety of such house in case of fire. 
The burning of any building so situated as to endanger a dwelling- 
house, was felonious arson at common law. Wharton’s Criminal Law, 
§ 1,668. This wasalways a serious offense, and we are not to presume 
in the absence of such clearly expressed intent, that the Legislature 
intended to reduce it to the grade of a misdemeanor. 

This view is not in conflict with the 138th section, which makes the 
burning of barns, stables and other buildings not a parcel of a dwel- 
ling-house, a misdemeanor. This section was manifestly intended to 
provide for the burning of a barn that is not parcel of a dwelling- 
house, nor belonging or adjoining thereto, and which is so situated 
as not to endanger a dwelling-house. Thus considered, the two sec- 
tions are harmonious. 

Judgment affirmed. 





Report of Decisions. 


COURT OF APPEALS OF NEW VORK. 


MARY SHORT, Appellant. 
US. 


HOME INS. CO., Rexpondent.* 


Where the premises were vacant at the time of issuing the policy, and so con- 
tinued, a provision in the policy against their becoming vacant, is 
violated. 

The insured is not bound to give information of vacancy as a matter material 
to the risk unless specially inquired after, and in the absence of such in- 
quiry it will be assumed that the insurance was made without regard to 
occupancy. 

Where the agent being in the same city, and knowing the situation of the 
premises took no written application, but made such memoranda as he 
deemed important, it is a question for the jury if there be evidence pointing 
in that direction, whether the agent made the insurance without regard te 
vacancy, and so waived the policy stipulation. 

Judgment reversed. 


Humpurey & Locrwoon, for Appellant. 
Spreser Curnton, fur Respondent. 


Miter, J. 

The policy of insurance upon which this action is brought among 
other things contained a provision that in case the premises “ be- 
come vacant or unoccupied, and so remain with the knowledge of the 
assured, without notice to and consent of the company in writing,” 
then the policy should be void. At the time the policy was issued 
the premises and the building thereon were unoccupied, and so con- 
tinued up to the time of the destruction of the building by fire im 
the month of January, 1877. The proof upon the trial showed that 
early in December, 1876, another policy existed in a different com- 


* Decision rendered October 10, 1882. 
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pany, which was canceled, because the premises were unoccupied. 
The defendant’s agent testified that the plaintiff’s agent and husband 
represented that they were occupied as a saloon and a dwelling. 
This is denied by Mr. Short, but no evidence was given tending to 
show that the premises were occupied or that they were not vacant 
and unoccupied upon the day that the policy was issued or since 
then, and the proof showed that the occupant had left prior to that 
time. 

In view of these conceded facts, it cannot very well be asserted 
that there was any serious question as to the premises being vacant 
and unoccupied, or that the plaintiff in the absence of proof to the 
contrary, was without knowledge of the fact, and is not responsible 
for the knowledge and acts of her husband, and her agent in pro- 
curing the policy in question. It must, therefore, be assumed, we 
think, that the premises were vacant and unoccupied during the en- 
tire period of the insurance. 

Having this fact in view the question arises whether under a fair 
interpretation of the contract the provision of the condition cited has 
been violated. The appellant claims that the premises did not be- 
come vacant after the insurance, and, even if so at the time, that 
the policy was effective, and the condition has not been violated. 
This construction is extremely technical and cannot, we think, be 
maintained by giving to the language employed a reasonable inter- 
pretation, and having in view the intention of the parties. The 
question is not only what the condition of the building was at the 
very moment of effecting the insurance, but after it was effected. 
The condition embraced the future as well as the present, and there- 
by it was not only to bezome, but to remain vacant and unoccupied, 
and to say that it did not become or remain vacant because it was so 
at the start, is a constrained and narrow construction which is not 
founded upon any sound principle. If the construction we have 
given is correct, the condition of the policy, which within well set- 
tled rules must be regarded as a warranty, was violated, and the de- 
fendaut was justified in setting up the alleged violation of its terms 
as a defense. 

It is insisted that the policy was binding upon tke defendant not- 
withstanding the premises were vacant and unoccupied. This posi- 
tion is based upon the ground that the defendant had ample oppor- 
tunity to ascertain the actual condition of the property, and that it 
must be assumed that he knew, and he is estopped from contradict- 
ing that it was issued as such, or that the defendant’s agent knew of 
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its condition or regarded it as immaterial and made the insurance 
without regard to its occupation. It is held that a neglect on the 
part of the insured to make known the fact that a building is unoc- 
cupied is not a breach of a condition in the policy avoiding it in 
case of any omission to make known every fact material to the risk, 
that the applicant has a right to suppose that the insurer will make 
proper inquiries, and that in making inquiries as to material facts he 
considers all others as immaterial, or assumes to know or waives in- 
formation in regard to them ; that when he fails to inquire as to oc- 
cupation, unless there is proof of concealment, it is not evidence of 
bad faith which will vitiate the policy, and that where no statement 
is made in the policy as to the occupation, it must be assumed that 
the insurance was made without regard to occupation. Browning vs. 
Home Ins. Co., 71 N. Y., 512 ; Gates vs. Madison, M. L. Ins. Co., 5 
N. Y., 475. The agent of the defendant testified that for the purpose 
of making out the policy, when no written application is presented, 
he makes inquiries and memoranda of such matters as he deems im- 
portant and to suit himself, and that he did so in this case, and being 
in the same city and knowing where the premises were situated, with 
ample opportunity to ascertain their condition, it is perhaps a legiti- 
mate inference that he did not deem it important or material, and 
made the insurance without regard to its occupation. At least there 
was some evidence in this direction, and such being the case it was a 
question of fact for the jury to determine whether the defendant’s 
agent knew the condition of the premises or regarded it as of any 
consequence whether the premises were occupied or otherwise, and 
made the insurance without any reference whatever to the subject of 
occupation. If he did so then the condition as to the future vacancy 
or non-occupation was nugatory and may be regarded as waived. 
A contrary rule would be imputing a fraudulent intent to the defend- 
ant when the policy was delivered that it was not meant to give a 
valid and binding policy, but that he should labor under the impres- 
sion that he had one or that the defendant did not suppose that he 
so believed. Such an imputation can only be avoided upon the theory 
that this condition was overlooked, and the defendant forgot or 
neglected to express it in the policy, or that it waived the condition 
or held itself estopped from setting it up. See Van Schoick vs. 
Niagara F. Ins. Co., 68 N. Y., 484 ; Woodruff vs. Imperial F. Ins.Co. 
83 N. Y., 140. 

It is obvious from the discussion .had that there was a serious 
question whether the policy was binding, although the property was 
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not occupied, and we think the court erred in directing a verdict in 
favor of the defendant, and that the case should have been submitted 
to the jury, as requested by the appellant’s counsel, upon the evi- 
dence in regard to the question last considered. 

For this error the judgment should be reversed and a new trial 
granted, with costs to abide the event. 

All concur. 


COURT OF APPEALS OF NEW YORK. 


HENRY G. BURLEIGH er at., Ajpe'lants 


US, 


ADRIATIC FIRE INS. CO., Respondent,* 


THE SAME, Appellants 


GEBHARD FIRE INS. CO., Respondent. 


The building was described in the policy as ‘‘detached at least one hundred 
feet.” 


Held, that the phrase was not merely descriptive, but a definite warranty bind- 
ing on the insured. 


Held, that it must have a reasonable and not a harsh construction. The 
meaning was that it was detached from any exposure which would increase 
the risk. 


Held, that a small office, seventy-five feet distant, which did not increase the 
risk was not a violation. 
Judgment reversed. 


Finca, J. 
We think the statement contained in the policies issued by the de- 
fendants, describing the building which contained the personal prop- 
erty insured as “ detached at least one hundred feet,” is a warranty. 
We cannot hold it to be a mere description of the building for the 
purpose of identifying the personal property insured contained with- 


* Decision rendered October 17, 1882. 
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in it. The phrase is not adapted to any such purpose. It adds noth- 
ing to the identity of the storehouse already sufficiently described by 
its ownership and situation on the lake. In Wall vs. The East River 
Mut. Ins. Co. (7 N. Y., 370), the personal property insured was de- 
scribed as “ contained in the brick building with tin roof, occupied 
as a storehouse, situated on the northerly side of, and about forty- 
two feet distant from their ropewalk at Bushwick.” The court said 
that the identity of the building was distinctly ascertained by other 
facts of the description, and that the phrase “occupied as a store- 
house,” related to the risk, and could not be otherwise applied. The 
language in the policies before us, as to the detached character of 
the building, applies fitly to the risk, and is entirely inappropriate as 
matter of description. We must hold therefore, what indeed was 
not denied in the dissenting opinion at General Term, or on the 
argument at our bar, that the phrase in question is not merely de- 
scriptive of identity, but relates to the character of the risk. Thus 
understood and appearing on the face of the policy it amounts to 
a warranty. (Alexander vs. Germania Ins. Co., 66 N. Y., 464 ; Rich- 
ardson vs. Protection Ins. Co., 30 Me., 273 ; Parmalee vs. Hoffman 
F. Ins. Co., 54 N. Y., 193.) Such result is, however, disputed upon 
the ground that the language is that of the insurers, and is vague 
and void for ambiguity. The argument is that to avoid a forfeiture 
the words used must be most strongly construed against the in- 
surer ; that the word “detached” will not be defined so as to de- 
stroy the contract ; that in the sense of separate, or disengaged 
from, the policy does not add from what ; that it may mean “ de- 
tached at least one hundred feet” from “ earth, sea, or sky,” or from 
“Lake Champlain ;” and that if it means from any building it must 
be construed to mean any building which constitutes an exposure 
and increases the risk, which was not true of the office building, 
since the trial judge found as a fact that it did not so increase the 
risk. We do not think the language is so vague or ambiguous as to 
make the warranty void. The fair import of the words, and the in- 
tent of the parties indicated by the terms of their agreement must 
guide the construction. (Higgins vs. Mut. Life Ins. Co., 74 N. Y., 
6.) It cannot be doubted that both parties perfectly understood the 
meaning of the phrase to be that the storehouse stood by itself as a 
detached or separate building, and apart from other buildings at 
least a distance of one hundred feet. The expression, although 
brief, is not meaningless, but to the common understanding and 
especially in connection with an insurance against fire, conveys un- 
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mistakably the idea we have expressed, and must have been so under- 
stood by each of the contracting parties. If it did not mean that, it 
meant nothing, and what was intendéd as a serious business transac- 
tion becomes an idle play with words. But the further contention 
that the language must be held to mean detached one hundred feet 
from any other building of such character as to constitute an expos- 
ure and increase the risk seems to usa sensible and just construction. 
The brevity of the language requires that something be added to 
complete and elucidate the meaning. The phrase may mean de- 
tached one hundred feet from any other building, whatever its size 
or character. This would be a rigorous and severe interpretation, 
most favorable to the insurer, and operating harshly upon the insured. 
So construed it would make anything which could be deemed a build- 
ing, however small or insignificant, as an ice-house, or privy or open 
shed, within the prescribed distance, operate as a breach of the war- 
ranty. If a construction so literal or severe is intended by the in- 
surer, he should at least say so by apt and appropriate language, and 
not ask the courts to supply it by intendment. If it be granted, that 
such small and insignificant structures were not meant, and should 
be treated as if they did not exist, the question would remain how 
small and how insignificant must they be to be disregarded, and how 
large, and of what character to justify a conclusion of breach of 
the warranty, and where and upon what principles is the line to be 
drawn between buildings strictly such, but proper to be disregarded, 
and those whose presence breaks the warranty? These questions 
can be wisely answered in but one way. The test must be whether 
the building within the distance named, is, or is not an exposure 
which increases the risk. One which does not can scarcely be sup- 
posed to come within the warranty unless such result is indicated by 
explicit language which will bear no other reasonable interpretation. 
No such language is contained in these policies, and when the courts 
are asked to supply a defect and complete an imperfect phrase, they 
should remember that the necessity is the fault of the insurer, and 
construe the language in view of the natural understanding of the 
parties, and with justice to both. Declining to hold the phrase in 
the policy to be meaningless and void, we are compelled to choose 
between two constructions ; the one rigorous and hard and produc- 
ing a forfeiture, and the other natural and reasonable, and support- 
ing the obligation. We have heretofore decided that in such case, 
the latter construction is to be preferred. Baley vs. Hart. Fire Ins. 
Cs., 80 N. ¥, 21.) We hold, therefore, that the warranty in this 
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case was that no other building, of sucth size and character as to 
constitute an exposure and increase the risk, stood within one hun- 
dred feet of the storehouse. ¢ 

Thus construed, it is apparent that the warranty was not broken. 
The findings of fact taken together show that the only building with- 
in the prescribed distance of one hundred feet was the small office. 
This was described as being ten by twelve feet on the ground, and 
seven feet high ; a frame building, clapboarded and ceiled inside ; 
having a chimney, but no stove in it; used sometimes as an office, 
and at the time of the fire containing a quantity of gun-powder 
temporarily stored. The evidence showed, or at least tended to 
show, that this building, standing seventy-five feet from the subject 
of insurance, was not an exposure and did not affect the risk, and the 
trial court found that fact substantially, and refused to find the con- 
trary. It follows that there was no breach of the warranty, and that 
the General Term erred in so deciding and in reversing the judgment. 
We have examined the other grounds upon which the reversal is 
sought to be sustained, and do not think they can be deemed suffi- 
cient for that purpose, or that they require further discussion. 

The orders of the General Term should be reversed, and the 


judgment on trials at tie Circuit affirmed, with costs. 
All concur, except Raratxo, J., dissenting, and Murer, J., not 
voting. 





1833.] Attorney-General vs. Pioneer Live-stock Co. 


SUPREME COURT OF OHIO. 
Quo Warranto. 


THE STATE OF OHIO, ex rex Arrorner- 
GENERAL 


Us 
PIONEER LIVE-STOCK COMPANY.* 


Section 3,235, Chapter I, Title 2, of Revised Statutes, which reads, “ Cor- 
porations may be formed in the manner provided in this chapter, for any 
purpose for which individuals may lawfully associate themselves together, 
except for dealing in real estates or carrying on professional business,” 
must be construed as not authorizing the incorporation of insurance com- 
panies, as the organization of such companies is specially provided for in 
Chapters X and XI of same ‘Title. 


The defendant claims to be a corporation organized under the laws 
of this State, for the purpose, as shown by the certificate of its or- 
ganization, of promoting and encouraging the importation, breeding 
and raising of fine horses and cattle, and to protect the owners of 
the same against the loss thereof by death or theft. 

The capital stock of the company is five thousand dollars, divided 
into one hundred shares of fifty dollars each. 

The only business actually done by the company was the insurance 
of its members against loss by reason of the the theft or death of 
live stock, upon the mutual plan of insurance. 

The relator denies the right or power of the defendant to engage 
in the business of insurance in any form whatever, and prays for 


* Decision rendered October, 1882. From Ohio Law Journal. 
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judgment of ouster, etc. The defendant demurs to the petition of 
relator. 


Mclitvantr, J. 

The defendant claims the right to insure the owners of horses and 
cattle against loss by theft or death, under its articles of incorpora- 
tion and by virtue of section 3,235 of Revised Statutes, which pro- 
vides, “Corporations may be formed, in the manner provided in this 
chapter, for any purpose for which individuals may lawfully associate 
themselves together—except for dealing in real estate, or carrying 
on professional business ; and if the organization is for profit it 
must have a capital stock.” 

Undoubtedly the broad terms of this section would be sufficient 
warrant for the exercise by defendant of the franchises and _privi- 
leges claimed ; but, on the other hand, it is claimed that section 
3,235, must be construed in connection with chapters 10 and 11, Title 
2, of the Revised Statutes, wherein it is claimed that the whole sub- 
ject of insurance by incorporated companies, in this State is regu- 
lated, and that defendant is not within the provisions or protection 
of either of these chapters. 

We agree with the attorney-generai in the opinion that the whole 
subject of insurance by companies incorporated under the laws of 
this State is regulated by these chapters, and that no insurance com- 
pany can be incorporated under the general provisions of section 
3,235. The special provisions made in these chapters in relation to 
the organization of insurance incorporations, withdraws such cor- 
porations from the general provisions in section 3,235, which relate 
to corporations generally. 

It is not claimed that defendant was organized under these chap- 
ters, and it is plain it was not. Chapter 10 relates exclusively to in- 
surance on the lives of individuals. Chapter 11 embraces all insur- 
ance other than life. 

In this chapter three classes of insurance companies are provided 
for : Ist, Stock. The minimum amount of stock required is one 
hundred thousand dollars. The defendant has only $5,000. 2d, 
Mutual. There is no claim that the conditions precedent to the or- 
ganization of a company on the mutual plan, as enumerated in sec- 
tion 3,634, have been complied with. 3d, Mutual Protection, as au- 
thorized by sections 3,686, 3,687, and 3,688. The defendant was not 
organized as a mutual protection association. The number of cor- 
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porators required by these sections is not lessthan ten. The number 
who signed the defendant’s certificate was only eight. 

It follows, therefore, that the defendant is wrongfully exercising 
the franchise of insurance, and must be ousted. 

Demurrer overruled and judgment for relator. 


SUPREME COURT OF VERMONT. 


JAS. MULLIN 
Us. 


VERMONT MUTUAL INS. CO. 


The insurance was on househdld furniture in the second story. The insured 
represented in his application in response to special inquiries, that the store 
below was occupied by himself and brother, who owned the stock. 


The store was in reality occupied, and the stock was owned by another party, 
and the insured was only a clerk. 


Held, that the inquiries and answer were tantamount to an agreement that the 
matter inquired about was material. 


Held, that these false representations in the face of special inquiries by the in- 
surer avoided the policy. 


Statement «f facts by the Editor of the Insurance Law Journal. 


The insured property consisted of household furniture, clothing, 
silverware, etc., contained in the second story of a building repre- 
sented as occupied as a store and tenement by the insured, James 
Mullin and his brother Dan., dealers in merchandise, drugs and 
groceries. 

It was conceded on the part of the plaintiff, that at the time of 
making said application, the lower story of said building was occu- 
pied as a grocery and drug store, that the goods were owned and 
store rented by M. Carrigan, but that plaintiff and his brother con- 
ducted the business carried on there, in the name of Carrigan ag 
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clerks, and that the stock of goods, furniture and fixtures therein 
were owned by said Carrigan and not by said Mullin Bros. 

The defendant introduced evidence tending to show that for the 
period of some four months, beginning before and ending after the 
time of making said application, the occupant of said lower story 
was in receipt of large quantities of liquors—and that it was illegal- 
ly used for a liquor saloon, thereby materially increasing the risk. 

The defendant also introduced evidence tending to show that the 
fire was incendiary, and was procured or connived at by the plaintiff; 
that he did not exercise any diligence in saving and preserving the 
property. 

The defendant also introduced evidence tending to show that the 
plaintiff, both in his said proof of loss, and also in his testimony on the 
stand, had knowingly, and with intent to deceive the defendant, been 
guilty of misrepresentation, of fraud, and of false swearing, in re- 
gard to the destruction of the property insured, and in regard to the 
amount and value of such property claimed to have been lost ;_ that 
the plaintiff had knowingly and with intent to deceive the defendant, 
and to induce a settlement by the defendant of the loss in suit, false- 
ly represented to the agent who was acting in behalf of the defend- 
ant inthe matter of the settlement of the loss, that the adjuster of 
the Lycoming Ins. Co., which it appeared had an outstanding policy 
of insurance upon the said store property to said Carrigan, which 
property was claimed to have been lost by the same fire, had adjusted 
wnd paid the loss under its policy. 

It was conceded that numerous articles of silverware were not lost 
as claimed by plaintiff, but were found through a search warrant. 
But plaintiff claimed that he was ignorant of the fraud which was 
perpetrated by his wife, and supposed the articles to be really lost. 
He also claimed that the over-valuations had bceu made by his wife, 
whose estimates he took, and that he was ignorant of their fraudu- 
lent character. 

The plaintiff also introduced evidence tending to show that said 
application was taken by one Butler, and was allowed to show against 
defendant’s exception that said Butler had been employed on the 
books kept in the business done in the lower story and knew the 
character of the business done, and witness thought there were 
charges of liquor on the books. The defendant’s testimony tended 
to show that said Butler was not the agent of the company, but the 
student at law and clerk of J. E. Manley, Esq., who was the agent of 
the company and whose name was signed to said application by said 





1883. ] Mullin vs. Vermont Mutual In«. Co. 149 


Butler in said Manley’s absence as a matter of convenience and with- 
out his knowledge, but plaintiffs testimony tended to show that 
subseqently, and before policy was issued, the application was re- 
turned to said Manley for some addition and plaintiff made the addi- 
tions thereto. 

The defendant introduced evidence tending to show that said 
Butler had no authority to sign said Manley’s name to said applica- 
tion at the time he signed it, but that he did it for said Manley and 
that this was the first instance in which said Butler had so signed an 
application to the defendant company for insurance. 

In response to a special question whether the lower story was used 
for the sale of intoxicating liquors and as a drinking saloon, the jury 
answered, “ not so proved.” 

In response to the question, has the plaintiff been guilty of inten- 
tional false swearing in making his proofs of loss ? the answer was, 
“not proved.” 


Repineton & Buruer, for Plaintiff. 


The statements contained in the application for insurance are 
representations and not warrantees. 

The fact that Carrigan owned the goods in the store below does 
not affect the right of plaintiff unless the fact was material to the risk. 
Whether certain facts are material to the risk are questions for the 
jury. Allen, Safford & Co. vs. Vt. M. Ins. Co., 12 Vt., 366 ; Lindsley, 
Jordan & Co. vs. Union M. Ins.Co., 4 Ben. c. 25 (3. R. L, 157) : Board 
vs. N. H. Mut. F. Ins. Co., 20 N. H., 551; Elliott vs. Hambleton Ins. 
Co., 13 Gray, 139 (4 Ben. c., 389) ; Tisbee vs. Tagett Ins. Co., 3 Ben. 
c. 65 (27 Penn., 235.) 

Liquors kept in violation of law would not avoid the policy unless 
material to the risk, and this was properly submitted to the jury. 
Carr vs. Ly. Ins. Co., Sup. Ct. Vt., Jan. Term, Rutland Co., 1881, Ins. 
Law Journal, Vol. 10, Aug. No., 81, p. 606 ; Baxendale vs. Harvey, 4 
Ben. c. 365 (4 H. & N., 445) ; Williams vs. People’s Ins. Co., 57 N. 
Y., 274. 

The provision in the policy as to fraud, misrepresentation and false 
swearing refers to statements asto material matter, willfully made, with 
intent to deceive. Franklin Ins. Co. vs. Updegraff, 4 Ben. c. 655 ; 
Marion vs. G. Rep. Ins. Co., 4 B. ¢., 744. 

So also as to over-valuation, it may have been the result of mistake. 
Ins. Co. vs. Culver, 4 Ben., c. 13; Huchberger vs. Mer. Ins. Co., 4 Bis., 
265, San. Dig., 554, § 2. : 
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The plaintiff was bound to exercise the same care and diligence in 
regard to saving the property, and no more, than a prudent man. 

The fact that the insurance company asked the question is not con- 
clusive as to the materiality, and the reply to the interrogatory is 
simply a representation and not a warranty, and is made so by the 
terms of the application. Jefferson Ins. Co. vs. Cotheal, 7 Wend., 72 ; 
Rawl vs. Am. Ins. Co., 27 N. Y., 282, 36 Barb., 357; Dewee vs. Man. 
Ins. Co., 34 N. J., 244. 

Notice to the agent of the kind of business was notice to the prin- 
cipal. Masters vs. Madison Ins. Co., 3 Ben. c. 398 ; Marshall vs. Col. 
Ins. Co., 3 Ben. c. 634 ; Hartford Ins. Co. vs. Harmer, 3 Ben. c. 643. 

Even though Butler was not the agent of the company at the time 
he wrote the application, his acts having been ratified by both Man- 
ley and the directors, they are bound by them. Durar vs. Ins. Co. 
3 Ben. c. 607 ; Steinback vs. Fayette Ins. Co., 54 N. Y., 90; Reaper 
City Ins. Co. vs. Jones, U. S. Dig., Vol. 4, 439, § 56 ; Farm. Mut. F. 
Ins. Co. vs. Marshall, 29 Vt., 23. 

The fact that the jury found a verdict for a less amount than proved 
by plaintiff's evidence, is not evidence of fraud or false swearing 
sufficient to justify the court in granting a new trial. Moore vs. 
Protection Ins. Co., 2 Ben. c. 758 (29 Me., 97) ; Wall vs. Howard 
Ins. Co., 4 Ben. ¢ (51 M., 32) ; Nenger vs. Peo. Fire Ins. Co., 4 Daly 
96 San. Dig., 555,§ 4; Wolf vs. Goodin Ins. Co., 43 Barb., 400 ; 
Williams vs. Pheenix Ins. Co., 61 Me. See also Sensum’s Dig., p. 555, 
§§ 6, 9, 10, 11, 12, 13, 14, 15, 17, 20, 26 ; Ins. Co. vs. Weiller, 14 Wall, 
375 ; Ful. vs. The Boston Mut. F. Ins. Co., 2 Ben. ec. 177. 

The case shows that Dan. Mullin’s goods were stored in plaintiff's 
house, they were in plaintiff’s possession and could be insured by 
him. Davis vs. Boardman, 12 Mass., 83; Hard vs. Wood, 13 Mass. 
539 ; U.S. Dig. Vol. 2, 1871, p. 385 ; U. S. Dig., Vol. 1, 1870, p. 410, 
2; U.S. Dig. Vol. 7, 743 § 2,065 ; Blau vs. At. Ins. Co., 33 N. H., 9 ; 
Bar vs. Mut. Ins. Co., 45 N. H., 21, Sel. N. P., § 1,020; Jeff. vs. Coth- 
eal, 7 Wend.,74 N. Y.; St. John vs. Am. M. Ins. Co., 13 N. Y., 31. 

No question was made upon the trial, or until after verdict, but 
what the proof of the Joss and value of Dan.’s goods was sufficient. 
Plaintiff testified they were worth $200; no one denied it or ques- 
tioned him how he knew. It is to be presumed that he knew what 
he swore to. 

If by any possibility plaintiff cannot recover for Dan.’s clothing, 
this does not affect the right of plaintiff to recover the insurance 
upon his own goods by the same policy. Phoenix Ins. Co. vs. Law- 
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rence, 4 Ben. c. 628 ; Date vs. Gore Ins. Co., San. Dig. 1,483, §§ 9,1)4 
6,1, 3, 4,5 ; Clark vs. Ins. Co., 6 Cush., 342 ; May on Ins., § 74. 

Statements in the application are not warranties, but merely rep- 
resentations. Cushman vs. U. S. Life Co.,4 Hun. (N. Y.), 783 ; Loud 
vs. Citizens Ins. Co., 2 Gray, 221 ; Campbell vs. New England Ins. 
Co., 98 Mass., 381 ; San. Dig. p. 134, §§ 12, 13. 

When application is written by defendant’s agent, and facts ma- 
terial to the risk are left out, his knowledge will estop insurers from 
insisting upon concealment in avoidance of the risk. Marshall vs. 
Col. M. Ins. Co., 27 N. H., 157. 


James C. Barrett, for Defendant. 


It is not necessary, in order to render the policy void, that the un- 
truth be fraudulent. Wood on Fire Ins., p. 380, § 196 ; Carpenter 
vs. Am. Ins. Co.,1 Story (U. S.), 57; Burritt vs. Saratoga Mut. Fire 
Ins. Co., 5 Hill, 192. 

The fact of inquiry by the defendant and answer by the plaintiff is 
conclusive of the question of materiality. Shoemaker vs. Glens Falls 
Ins. Co., 60 Barb., 84; Patten vs. Merchants’ and Farmers’ Mut. Fire 
Ins. Co., 38 N. H., 338; Draper vs. Charter Oak Fire Ins. Co., 2 Al- 
len, 569 ; Wood on Fire Ins., p. 423, § 216 ; Jeffries vs. Life Ins. Co., 
22 Wall, 47; Strong vs. Manfrs. Ins. Co., 10 Pick., 44; Wilson vs. 
Conway Fire Ins. Co., 4 R. I, 141 ; Cox vs. Adtna Ins. Co., 29 Ind. 
586 ; Protection Ins. Co. vs. Harmer, 2 Ohio St., 452 ; Davenport vs- 
N. E. Fire Ins. Co., 6 Cush., 340 ; Clark vs. Same, ib., 347-8 ; Hay- 
ward vs. Ins. Co., 10 Cush., 444; Wilbur vs. Ins. Co., ib., 446; 
Bowditch Mut. Fire Ins. Co. vs. Winslow, 3 Gray, 431; Same vs. 
Same, 8 Gray, 44-5 ; Towne vs. Fitchburg Mut. Fire Ins. Co., 7 Al- 
len, 53 ; Campbell vs. N. E. Mut. Fire Ins. Co., 98 Mass., 381, 403-4- 
7; Chaffee vs. Cattaraugus Co. Mut. Ins. Co., 18 N. Y., 382-3. 

The parties had made the inquiries material. Jeffries vs. Life Ins. 
Co., supra ; Draper vs. Ins. Co. (cited above), 2 Allen, 574; Phillips 
on Ins., Vol. 1, p. 281, § 542. 

The statements as to occupancy and ownership are therefore to be 
regarded as having precisely the same effect as if recited at large in 
the policy. Wood on Fire Ins., p. 271, § 137 ; Jennings vs. Chenan- 
go Co. Mut. Ins. Co., 2 Denio, 75 ; Chaffee vs. Ins. Co. (cited above), 
18 N. Y., 378, and cases there cited. 

By being thus incorporated into the policy as a part thereof, the 
statements in question, which were representations in the application, 
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became warranties in the policy. Wood on Fire Ins., p. 271, § 137;; 
Chaffee vs. Ins. Co. (cited above), 18 N. Y., 378. 

The scope of the warranty is not limited or modified by the 
covenant in the application. Draper vs. Charter Oak Fire Ins. Co., 
2 Allen, 569 ; Bowditch Mutual Ins. Co. vs. Winslow, 8 Gray, 38. 

The terms of the policy prevail over those of the application; 
Wood on Fire Ins., p. 292, § 149. 

Mere representations require only substantial compliance ; war- 
ranties, strict compliance. Wood on Fire Ins., p. 272, § 137; Jen- 
nings vs. Ins. Co. (cited above), 2 Denio, 81, and cases there cited. 

When the statements have been incorporated into the contract as 
the stipulated basis thereof, their truth becomes a condition pre- 
cedent ; or,if they are limited by the effect of the covenant in the 
application to matters material, their truth to that extent becomes a 
condition precedent ; and the burden of proof is upon the plaintiff 
to show compliance. Wood on Fire Ins., p. 866, § 507 ; Campbell 
vs. N. E. Mut. Fire Ins. Co., 98 Mass., 389,390. See also numerous 
cases cited on p. 387, ib. 

What the contract called for, and the defendant was entitled to 
have, was a proof of loss that was not fraudulent and that did not 
contain misrepresentation. What the plaintiff furnished was a proof 
of loss that was fraudulent and did contain misrepresentation. If 
he acted without knowledge, the very act itself of assuming that 
peril is, and ought to be held fraudulent. Keyes vs. Carpenter, 3 
Vt., 209 ; Twitchell vs. Bridge, 42 Vt., 72; Cabot vs. Christie, ib., 
121. And cases there cited. 

The provision of the policy is that either misrepresentation or 
fraud will work a forfeiture of claim. It is not necessary that the 
misrepresentation should be fraudulent. The insured contracts that 
his proof of loss shall be correct—not of course to the very letter, 
but substantially. He is not obliged to state anything with greater 
certainty than that with which he knows it. If he does, he runs his 
own risk of breaking his contract. 

Defendant’s evidence tended to show that Butler was not agent of 
the company, but only law student and clerk of Manley ; that Butler 
signed Manley’s name to the application without authority express or 
implied. 

Butler’s name did not appear on either the application or the pol- 
icy, except as written on the latter, over an erasure of said Manley’s 
- name, after it had been issued by the company. 

The evidence of Butler’ knowledge was inadmissible. He was 
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not agent of the defendant. The proof of the agency, and of its 
scope, was on the plaintiff. Wood on Fire Ins., p. 694, § 396 ; p. 652, 
§ 397; p. 663, § 399. 

Another fatal objection to this evidence is the fact that the knowl- 
edge in question was not acquired either in the course of, or in con- 
nection with, the alleged agency of Butler. Whatever knowledge he 
may at any time have had was acquired when he “had been employed 
onthe books kept in the business done in the lower story.” Both 
time and employment were different. Story on agency, § 140. 1 
Story on Kq. Jurisp., § 408. Wood on Fire Ins., p. 682, § 404, 
and cases there cited ; Keenan vs. Missouri State Mut. Ins. Co., and 
Ryder vs. Same, 12 Iowa, 126. Bates’ Dig., p. 44,§45; White vs. 
Langdon, 30 Vt., 599 ; Sprague vs. Train, 34 Vt., 150 ; Goodrich vs. 
Tracy, 43 Vt., 314. 

The only thing shown by the plaintiff es to Butler’s agency was 
“that said application was taken by one Butler.” The utmost force 
of this would be to show that he was agent merely to take the appli- 
cation. Vose vs. Eagle Life and Health Ins., 6 Cush., 42; Lee vs. 
Guardian Ins. Co., 5 Ins. Law Jour., 26, p. 29; Wilson vs. Conway 
Fire Ins. Co., 4 R. I., 241, Sansum’s Dig., 1086, § 12; Jennings vs. 
Chenango Co. Mut. Ins. Co., 2 Denio, 75; Tebbetts vs. Hamilton 
Mut. Ins. Co., 3 Allen, 569. 

The legal import of the term “merchandise” is lawful merchan- 
dise. If it was used by the agent and the applicant to cover liq- 
uors kept for illegal sale, they used it to cover unlawful merchan- 
dise. In that case, the applicant would be just as much a party to, 
and responsible for, the unwarranted use of the term, as the de- 
fendant’s agent, and of course could claim nothing as against the 
defendant by reason of any mere presumptive knowledge. Lee vs. 
Guardian Ins. Co., 5 Ins. Law Jour., 26, p. 32; Smith vs. Cash 
Mut. Ins. Co., 24 Penn. St., 320, Sansum’s Dig., 476, § 10 ; American 
Ins. Co. vs. Gilbert, 5 Bernett’s Ins. Cases, 494, S. C., 27 Mich., 429. 

The plaintiff had neither title, interest nor lien in or upon Dan. 
Mullin’s property. It was not held either in trust or on storage. The 
loss of it was not his loss. Wood on Fire Insurance, 494. 

The record discloses a matter of law absolutely fatal to the plaint- 
iff's right of recovery. It is settled beyond question that the state- 
ment of a thing as true need not be made with knowledge of its 
falsity in order to make it a misrepresentation in law. The statement 
of a thing as true, without knowledge of its truth, is at the peril of 
him who makes it ; and, if it prove in fact to be false, it stands in 
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law asa misrepresentation. Keyes vs. Carpenter, 3 Vt., 209 ; Twit- 
chell vs. Bridge, 42 Vt., 72; Cabot vs. Christie, ib., 121, and cases 
there cited. 

Now the plaintiff conceded at the trial that at the time of making 
his proof of loss, he had no knowledge whatever about the values of 
nearly all of the articles included in the schedule as lost, and that 
he without question or investigation simply adopted and swore to 
the values set down in the schedule made by his wife. The value 
of that portion of the “household goods ani furniture” insured, 
which the defendant at the trial conceded the plaintiff was entitled 
to recover for, if he could recover at all, was stated and sworn to at 
more than twelve hundred dollars. The policy insured that class 
property alone at five hundred and sixty dollars. The policy also 
covered several other items of insurance claimed by the plaintiff, 
which, if lost as represented, and of the value represented, would 
have increased the sum which the plaintiff was entitled to recover, 
if anything, to considerably more than said five hundred and sixty 
dollars. The verdict, however, was only five hundred and fifty-four 
dollars and some cents. 

The difference between $2,400 valuation in proof of loss, and ves 
dict of $1,060, raised the inference of fraud, and defeated recovery. 
Wall vs. Howard Ins. Co., 51 Me., 32 ; Sansum’s Dig., p. 551 ; Catron 
vs. Tennessee Ins. Co., 6 Humph., 176 ; Sansum’s Dig., p. 551 ; Levy 
vs. Baillie, 7 Bing., 349 ; S. C., 5 Moore & Payne, 208. 

With still greater propriety is this doctrine of discrepancy applicable 
to misrepresentation. 

The swearing of the plaintiff in the proof of loss was not merely 
in willful ignorance. It was, in certain conceded respects, willfully 
against knowledge. “The burden of proving that the difference was 
the result of error and not of an intention to defraud, is on the plaint- 
iff, and, in the absence of any satisfactory explanation, it must be 
considered as imposing upon the assured forfeiture of all claims under 
the policy.” Hoffman vs. Western Marine and Fire Ins. Co., 1 La 
An., 216. Bates’ Dig., 300, § 7. 


Powers, J. 
It appears from the exceptions that the plaintiff's application for a 
policy was unsatisfactory when first presented to the defendant, and 
that thereupon it was returned, witb a call upon the plaintiff to 
answer certain special questions in writing embodied in the applica- 
tion when so returned. The plaintiff answered that “the store was 
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occupied by Mullin Bros. for merchandise, drugs and groceries, Mul- 
lin Bros., owners.” 

On trial the plaintiff conceded that “the lower story of said build- 
ing was occupied as a grocery and drug store; that the goods were 
owned and store rented by M. Carrigan, but that the plaintiff 
and his brother conducted the business carried on there in the name 
of Carrigan as clerks; and that the stock of goods, furniture and fix- 
tures therein were owned by said Carrigan, and not by said Mullin 
Bros.” ; 

It is thus seen that the application contained two clear falsehoods; 
first, respecting the occupancy of the building; and, second, respect- 
ing the ownership of the goods. 

We are not required in this case to examine the cause, fruitful of 
confusion at least, respecting the materiality of representations 
made in applications for insurance; nor whether the representations 
made amount to warranties. The case shows that the defective ap- 
plication was returned to the plaintiff, and he was asked especially 
who occupied the store and owned the goods, and the false answers 
were given to these special questicns. It is now well settied that 
the mere fact of making such inquiries and giving answers thereto 
make the same material, the parties by their own acts have made 
them so. ‘The inquiry and answer are tantamount to an agreement 
that the matter inquired about is material, and its materiality is not 
therefore open to be tried by the jury.” May on Insurance, 2d ed., 
§ 185. And this question of materiality under such circumstances is 

Yor the court. May idem. 
y Accordingly, upon this state of facts, the court erred in not order- 
“Jing a verdict for the defendants on its motion therefor. As the rul- 
“ing upon this question concludes the plaintiff upon the case he 
ymade, it is unnecessary to considér the other questions discussed in 
fYargument. 
. The judgment is reversed and case remanded. 
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LOWER COURT DECISIONS. 


ASSESSMENT LIFE COMPANIES NOT CHARITABLE 
ASSOCIATIONS. 


St. Louis Circuit Court, of St. Louis, Mo. 


STATE OF MISSOURI, ex net., 
vs, 


THE FARMERS’ AND MECHANICS’ MUTUAL AID ASSOCIATION. 


A company organized in Missouri chiefly or solely for the business of insurance 
on the assess‘nent planis not a charitable and benevolent association with- 
in the meaning of the statute of that State, and if incorporated as one of 
the latter class may be ousted of its franchises. 


Tuayer, J. 

First—The business transacted by the Merchants’ Exchange Mu- 
tual Benevolent Society was declared to be an insurance business. 
72 Mo., 146. 

It was also held that the society there proceeded against was not 
a “charitable and benevolent association,” except in the sense that 
all life insurance companies are charitable organizations. 

The Farmers’ and Mechanics’ Mutual Aid Association is unques- 
tionably engaged in the same business, which the Supreme Court, 
in the case last referred to, adjudged to be an insurance business 
If any distinction can be drawn between the operations of the two 
societies, I should say that the business conducted by the respondent 
bears a more striking resemblance to life insurance, for the reason 


* Opinion re ered October 
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that the respondent has adopted the endowment feature of life in- 
surance. 

This being so, the pivotal question in this case (as it seems to 
me) is whether the Legislature, by the two acts approved Feb. 8, 
1881, and March 8, 1881 [vide Session Laws, 1881, pages 86 and 
87], intended to remove all restrictions against the formation of as- 
sociations for mutual protection against the risks of sickness and 
death, provided the funds to meet such risks are raised by a per 
capita assessment upon the members, as death supervenes in lieu of 
the payment of annual premiums. 

Or, to state the question in a different form, did the Legislature 
intend to declare that associations engaged in such work are benev- 
olent and charitable in their character, and that they may be incor- 
porated for that kind of charitable work only, under the statute re- 
lating to “ benevolent, religious, scientific, educational and miscel- 
laneous associations,” although they exhibit benevolence in no other 
form than by levying assessments on members and paying benefits 
to their families when death occurs ? 

If the acts of February 8, 1881, were framed for the purpose last 
indicated—-if they recognize that class of work as in itself charitable 
and benevolent—then the respondent is engaged in a lawful 
business. 

If, on the other hand, the law makers intended to declare that as- 
sociations of the kind referred to must be engaged in some other 
specific charitable or benevolent work, for the amelioration of the 
social, moral or intellectual condition of their members, and that the 
power to wake assessments to pay benefits to members and their 
families, when sickness or death supervenes, might be exercised as 
an incident merely to such other charitable work, then the respond- 
ent’s operations do not seem to be within the purview of these acts, 
because the incidental power to provide insurance for members of 
the association is the only power that the association exercises or at- 
tempts to exercise in its corporate capacity. 

After a careful consideration of the matter, Iam of the opinion 
that even under the acts of February, 1881, and March, 1881, the 
insurance features which charitable and benevolent associations are 
authorized to adopt is a mere incident to some other benevolent work 
in which the association is primarily engaged. In other words, an 
association cannot be formed under this law for the sole purpose of 
furnishing protection to its members and their families against the 
nsks of sickness and death. 
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Sectior 974 of the Revised Statutes, after providing for the incor- 
poration of benevolent societies, continues as follows:— 

“ And incidentally such association may provide means wherewith 
to assist sick or disabled members, or relieve and aid families, etc., 
without being subjected to the operation of the Revised Statutes re- 
lating to life insurance.” 

It is evident, I think, from this language that the Legislature in- 
tended to authorize the adoptian of an insurance feature, as an in- 
cident merely to some other benevolent work in which the association 
is primarily engaged. Making provision for the payment of bene- 
fits to the families and heirs of deceased members is not declared to 
be a work of benevolence in such sense as to warrant the formation 
of a corporation under the act relating to “benevolent and charita- 
ble associations” to engage in that work only. 

Some stress has been laid on the fact that the Legislature by the 
act of February 8, 1881, struck out the proviso contained in Section 
974, R. S., 1879, leaving the balance of the section untouched, and 
that they did this immediately following the decision against the 
Mercharts’ Exchange Mutual Benevolent Society, 72 Mo., 146. 

It has been urged that such action, and by the adoption of an- 
other act on March 8, 1881 [vide page 87, Session Acis of 1881], the 
Legislature intended to remove all restrictions against the formation 
of associations for mutual protection against the risks of sickness 
and death, provided the benefits paid were raised simply by an as- 
sessment upon members when sickness or death supervened. I have 
been unable to take this view of the amendment. The real purpose 
of the amendment seems to have been to obviate a conflict between 
various portions of Section 984, as contained in the Revised Statutes 
of 1879. 

One paragraph of that section (above quoted) gave’ the right to 
adopt an insurance feature as an incident to other benevolent ob- 
jects. The proviso contained in the same section practically nullified 
this paragraph and made it inoperative by declaring that no associa- 
tion should insure the life of its members for their own or any other 
person’s benefit. 

The Legislature, by the amendment of February 8, 1881, ex- 
punged the proviso, thereby leaving benevolent and charitable as- 
sociations full liberty to adopt an insurance feature as an incident to 
other objects of a benevolent character. The other act of March 8, 
1881, relieving benevolent and charitable associations or societies 
from the overation of the general insurance laws, has reference, in 
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my judgment, solely to that class of benevolent organizations that 
had then, or might thereafter adopt, an insurance feature as an in- 
cident to some other good work in the order of benevolence. The 
act last named presupposes that an association has been formed for 
some distinctive charitable or benevolent purpose, and then enacts 
that such association may establish a fund by assessments, out of 
which to pay benefits in case of sickness or death, without being 
deemed an insurance company. The act does not say that the crea- 
tion of a fund by per capita assessments, out of which to pay bene- 
fits in case of sickness or death, shall in no event be deemed insur- 
ance. The presumption that it is not insurance only obtains in favor 
of charitable and benevolent associations, when the power is exer- 
cised as an incident to some other good work in the order of benev- 
olence. 

Second—In my judgment the amended articles of association 
claimed to have been adopted by the respondent were not legally 
adopted, and should be excluded. To “have the force and effect of 
an amendment to the original articles the proposed amendment 
should have been presented in the Circuit Court, and a pro furma 
decree should have been had thereon, in the manner pointed out in 
Sections 2 and 4 of the act of May 19, 1879, [vide Sessions Laws of 
1879, pages 6@ and 67. ] 

This was not done. The pretended amendment was simply filed 
with the clerk of the Circuit Court, as required by Section 4, Art. 8, 
W. S., page 339, and it was so filed after the section last referred to 
had been repealed by the act of May 13, 1879. 

Inasmuch as the respondent was originally incorporated under the 
general law relating to “ benevolent, religious and educational asso- 
ciations” [W. &., vol. 1, p. 338,] it was affected by any subsequent 
changes in that law altering the mode of amending charters. In 
others, it cannot claim an unalterable right to amend its charter in 
the mode pointed out by the old law, without reference to any sub- 
sequent changes in that law. The amended articles of association 
must accordingly be rejected; and it will only be necessary, for the 
purposes of this decision, to examine the original articles of asso- 
ciation. 

An examination of the original articles shows beyond controversy 
that the respondent is not engaged, and that it did not intend to en- 
gage, in any good work in the order of benevolence other than that 
of insuring the lives of its members against the risk of death. 

Article 2 declares, in substance, “ that the object of the association 
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is the mutual aid and benefit of its members and the widows and 
orphans and dependents of deceased members.” 

Article 4 specifies the manner in which that object is to be accom- 
plished. It will suffice to say that it is to be accomplished only “by 
collecting moneys from members for membership fees and assess- 
ments for expenses and the payment of stipulated sums of :noney to 
members at stipulated ages, or to the families or heirs of deceased 
members, and the expenses incident to such business.” 

This is precisely the object professed to be attained by insurance 
companies and the mode of attaining it by insurance in the ordi- 
nary manner is not materially different. 

I am of the opinion therefore that the respondent should be ousted 
of the franchise it claims the right to exercise, because it does not 
exercise the same as an incident to some other charitable work, but 
makes the business of insurance its chief and only function. I am 
furthermore of the opinion that the certificate of incorporation orig- 
inally granted to the respondent is not conclusive upon the court in 
this proceeding, even though it be conceded that the articles upon 
their face disclosed sufficient certainty that the respondent intended 
to engage in the business of insurance and not in any other work of 
charity or benevolence. 

When an association organizes and consolidates itself into a cor- 
poration under a general law, it is the general law and not the articles 
that must determine its powers. If the articles assume powers not 
warranted by the law under which it claims to derive its corporate 
existence, the fact that it obtains a certificate will not prevent a court 
from re-examining the matter in a proceeding by quo warranto. The 
original proceeding is ex parte, and does not conclusively bind the 
State. 

In my judgment the true question for the court to determine is 
whether the powers actually exercised have been granted by the law 
under which the association claims a corporate existence. If such 
powers are not conferred by the general law the exercise of such 
powers is unlawful, and the further exercise of the same should be 
arrested. 

For the reasons here assigned judgment of ouster will be entered. 





